





August 1, 2001

David J. Weiland, City Attorney

City of Mendota

c/o  Dowling, Aaron & Keeler

6051 North Fresno Street, Suite 200

Fresno, CA 93710

Re:
Your Request for Advice


Our File No.  A-01-119

Dear Mr. Weiland:


This letter is in response to your request for advice on behalf of Councilmember Steve Martinez regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Act requires the Commission to provide written advice to any person whose duties under the Act are in question or to that person’s authorized representative.  (Section 83114(b); Regulation 18329(b)(1).)  However, the Commission does not respond to requests relating to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, the advice contained herein relates only to prospective conduct of Councilmember Martinez.

QUESTION


May City Councilmember Martinez, as a member of the city’s redevelopment agency, participate in a decision to approve a request by a family-owned business for an agency set aside?

CONCLUSION


No.  He may not participate in this decision if he has a legally enforceable right to income from the business in exchange for his subcontractor services.

FACTS

You have requested advice concerning potential conflicts of interest regarding Councilmember Steve Martinez.  In addition to serving on the Mendota City Council, Councilmember Martinez serves on the board of directors of the city’s redevelopment agency.  He is also employed as a licensed building contractor and conducts business within the City of Mendota.  

While serving as a city council member, Councilmember Martinez plans to participate as a subcontractor in a real estate development owned by his parents, and located within the city limits.  He has been promised income of $500 or more for his services.  You understand that the promise of payment for Councilmember Martinez’s services is legally enforceable.  Councilmember Martinez does not have an ownership interest in the business.

When the development applications came before the city council, Councilmember Martinez did not participate in consideration of the applications, nor did he vote on them.  Currently, the city participates in a state-funded program (HOME) designed to provide financial assistance to low income families trying to purchase a residence in the city.  The financial assistance consists of loans or grants of down payments resulting in reduced borrowing costs to eligible buyers.  The program is administered by Self-Help Enterprises, a local non-profit housing organization, through a contract with the city.  


The family-owned business is within the boundaries of the city’s redevelopment plan project area.  The Martinez family has requested assistance from the redevelopment agency’s 20% set aside for low-to-moderate income housing for the purpose of offsetting a portion of the required site improvements for the business.  The Redevelopment Agency Board, of which Councilmember Martinez is a member, has not yet considered or acted upon the request.   

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700(b)(1)-(8).) 

1.        Is Councilmember Martinez a public official?
The Act’s conflict-of-interest provisions apply only to “public officials.”

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision, or any county board commission.  (Section 82041.)  Both as a member of the city council and the city’s redevelopment agency, Councilmember Martinez is a “public official” and, therefore, subject to the Act’s conflict-of-interest rules.

2.
Will Councilmember Martinez be participating in a governmental decision?
The Act’s conflict-of-interest provisions apply only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, enclosed.)  Councilmember Martinez  clearly will be making, or participating in making, a governmental decision if he votes or deliberates on whether to approve a set aside for the Martinez family-owned business.

3.
What are Councilmember Martinez’s interests? 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


For purposes of the Act, a public official’s income includes income which has been promised to the public official but not yet received, if he or she has a legally enforceable right to the promised income.  (Section 87103; Regulation 18703.3(a).)  Your letter indicated that Councilmember Martinez has been promised payment for his subcontractor services.  Therefore, if he has a legally enforceable right to income promised to him from the business in exchange for the performance of subcontractor services, he has an economic interest in the business (a source of income to him under the Act).


You have provided information regarding only Councilmember Martinez’s economic interest in the business described above.  For purposes of this letter, we assume that Councilmember Martinez has no other economic interests relevant to the governmental decision about which you inquire.

4.
Is Councilmember Martinez’s economic interest directly or indirectly involved in the decision?

A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Regulation 18704.1(a).) 

Because the business is the applicant for the set aside request, the business is directly involved in the governmental decision.   

5. 
Which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect?

If a business entity in which a public official has an economic interest is directly involved in a governmental decision, the materiality standard set forth in Regulation 18705.1(b) applies.  (Regulation 18705.1(a)(1).)  Regulation 18705.1(b)(1) provides:

“…the financial effects of a governmental decision on a business entity which is directly involved  in the governmental decision is [sic] presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.”

After identifying the applicable materiality standard, you must then decide in step six whether it is reasonably foreseeable that this standard will be met or exceeded.  (Regulation 18700(b)(6).)

 6.
   Is it reasonably foreseeable that the materiality standard will be met?

               A material financial effect is reasonably foreseeable if it is “substantially likely” to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198).  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.) 

Because the governmental decision is whether to approve a set aside for the business, it is reasonably foreseeable that the business will experience a financial effect as a result of the decision.  Since Regulation 18705.1(b) presumes that any financial effect will be material, Councilmember Martinez will have a presumptive conflict of interest in and may not participate in this governmental decision, absent proof to rebut this presumption.

� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





