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June 21, 2001

William A. Nack, Commissioner

San Francisco Bay Conservation 

and Development Commission

50 California Street, Suite 2600

San Francisco, CA 94111 

Re:
Your Request for Advice


Our File No.  A-01-121

Dear Mr. Nack:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 This letter is based on the facts as they have been presented to us.  The Commission does not act as a finder of fact in providing advice, (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

Do you, as the business manager for the San Mateo Building and Construction Trades Council have a conflict of interest, under the Act, in participating in decisions, as a member of the San Francisco Bay Conservation and Development Commission (“BCDC”), regarding possible runway reconfiguration of the San Francisco International Airport?

CONCLUSION


Yes, it is a conflict of interest for you to participate in decisions regarding SFO construction in your role as a Commissioner on the BCDC.

FACTS


San Francisco International Airport (“SFO”) is currently analyzing a wide range of matters concerning issues that would arise if the airport reconfigures its runways in San Francisco Bay.  BCDC anticipates that SFO may submit a permit application seeking authorization for the placement of fill in San Francisco Bay some time in the next two years for such reconfiguration.  In the meantime, BCDC staff are communicating with SFO staff on a regular basis over the many issues that such an application would raise, and the Commission receives periodic briefings from the airport concerning its progress on the anticipated permit application. 


BCDC is a state agency that regulates land use in the San Francisco Bay and along the Bay’s shoreline.  BCDC issues permits for the placement of fill, the extraction of materials worth more than $20, and substantial changes in use within BCDC’s jurisdiction, which includes the Bay and a 100-foot wide strip of land around the Bay known as the shoreline band.  The Commission bases its decision on whether or not to issue a permit on policies contained in the McAteer-Petris Act (Cal. Govt. Code Section 66600 et seq.) and the San Francisco Bay Plan.  BCDC is composed of 27 members who represent the public, the counties and cities that include Bay shoreline property, as well as five state agencies and two federal agencies.  


SFO is an enterprise department of the City and County of San Francisco.  As an enterprise department, it is self-funding and any revenues in excess of expenditures are returned to the City and County’s general fund.  The airport is currently grappling with landing and take-off delays due to inclement weather, with noise problems, and with anticipated increases in commercial airline activity in the next 20 years.  Therefore, the airport is studying a variety of alternative responses, at least one of which would result in the placement of fill over approximately 1,200 acres of San Francisco Bay.  The proposal is already very controversial.  


You are the business manager for the San Mateo County Building and Construction Trades Council, AFL-CIO (“Council”).  You indicated in a phone conversation that you are upper-management.  You make recommendations to your board, which are routinely followed.  Additionally, you participate in contract negotiations regarding project labor agreements, such as the one currently in effect with SFO. 

The Council is composed of 26 local construction unions covering every aspect of construction work. You indicated on the phone that it is a non-profit organization.  The mission of the Council is to advocate for better working conditions and higher wages and benefits for all construction workers.  The Council believes that this can be accomplished only through union membership.  The Council does not work for employers, and you receive no income from employers.  Your revenue is derived from dues paid by unions affiliated with the Council.  The Council does not involve itself with collective bargaining and does not have collective bargaining agreements with the employers. 

 The Council does occasionally enter into project labor agreements with public entities such as the airport.  The Council entered into such an agreement for the construction of the new airport terminal at SFO.  Whether or not a union signatory employer is a successful bidder on future airport projects has no impact on your employment or salary.  However, it is possible that workers on projects at the airport could be members of unions affiliated with the San Mateo Building Trades Council.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “should perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001(b).)

 Specifically, Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700(b)(1)-(8).)

1.         Public official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100, 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….” (§ 82048.)

A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision, or any county board commission (§ 82041.)  As a member of BCDC, you are a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to you.

 2.
Will you be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  You clearly will be making, participating in making, or influencing a governmental decision if you participate in decisions regarding the permit application to reconfigure the airport.

3.
Does the public official have economic interests? 

 Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official: 

A.  A public official has an economic interest in a business entity where the public official has a direct or indirect investment of $2,000 or more in the business entity. (Section 87103(a); Reg. 18703.1(a).)

B.  A public official has an economic interest in a business entity where the public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity. (Section 87103(d); Reg. 18703.1(b).)

C.  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); Reg. 18703.2.)

            D.  A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Reg. 18703.3.)

E.  A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $320 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e); Reg. 18703.4.) 

     
F.  A public official has an economic interest in his or her personal finances. (Section 87103.)  In particular, a governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by an amount of $250 or more. (Section 87103; Reg. 18703.5; 18705.5.)

            Your question concerns two types of economic interests recognized under the conflict-of-interest provisions of the Act.  First, you have an economic interest in any person, in your case, the Council, from whom you have received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made. (Section 87103(c); Reg. 18703.3.)  We are assuming, for purposes of analysis, that you received income from the Council in excess of $500 during the 12 months preceding any governmental decision in which you participated. Second, you have an economic interest in your personal finances. 

4.         Are your economic interests directly or indirectly involved in the decision?  

A person is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Reg. 18704.1(a).) 

A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Reg. 18704.1(a)(2).)  If the source of income is not directly involved in the decision, the source is considered indirectly involved in the decision.  (Reg. 18704.1(b).)   

            You have indicated in your request for advice that SFO would be submitting a permit request to BCDC.  The Council for which you are the business manager, exists to assure better working conditions and higher wages for union affiliates.  It is possible that workers on airport projects could be members of unions affiliated with the Council.  However, whether or not a union signatory employer is a successful bidder on future airport projects has no impact on your employment or salary.  You do not work for union-affiliated employers, and you receive no income from employers. The Council did not initiate the proceeding in question and is not the subject of the proceeding. 

            Applying these facts to the analysis outlined previously, it would appear that your economic interest would be indirectly affected by the governmental decisions in which you wish to participate. 

5.
Determine the applicable materiality standard for each economic interest.  

When a source of income is indirectly involved in a decision, the applicable materiality standard varies. Your request for advice does not provide enough facts for us to determine the applicable materiality standard for your economic interests in the Council. Where the source of income is a nonprofit entity, regulation 18705.3(b)(2) applies.  For example, regulation 18705.3(b)(2)(F) provides that for a nonprofit entity with gross annual receipts of $100,000 or less, the effect of the decision is material if: 

“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more. 

“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more. 

“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.” 

In addition, we must apply the materiality standard found in Regulation 18705.5(a) as it relates to any economic effect on your personal finances. The regulation indicates that a reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period. The next step in our analysis applies these materiality standards to the facts you have presented in your request for advice.

6.
Is it reasonably foreseeable that the financial effect of the decision on the Public Official’s economic interest will be material?  

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are “substantially likely” at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

The facts presented in your request for advice do not indicate that there would be a reasonably foreseeable material financial effect on your economic interests related to the Council.  There is no increase or decrease in the Council’s revenue, which is derived from dues paid by the union members of the Council.  You have not indicated that there are any expenses involved, or that the value of the Council’s assets will be affected in any way.

You also indicate that neither your employment nor your salary will be impacted by any governmental decision regarding the SFO permit requests.  There is thus no foreseeable material financial effect on your personal finances under these facts.

Notwithstanding the preceding analysis, any reasonably foreseeable financial effect of a governmental decision on an official’s source of income is deemed to be material if a nexus exists between the decision and the official’s private-sector duties.  (Regulation 18705.3(c).)  A nexus exists if the official receives income to achieve a goal that the governmental decision would achieve, defeat, aid or hinder.  

The rationale for the nexus test is that when an employee earns a salary to accomplish what he or she does as a public official, we presume that the employer is benefiting from the situation.  Here, you receive income from the Council to manage its business affairs.  You are considered upper-management, with considerable influence on board decisions.  You are directly involved in negotiating project labor agreements for the benefit of your union affiliates.  Any BCDC decision regarding the SFO project will either aid or hinder the contract that currently exists between the Council and SFO. It seems you are employed to influence such decisions, therefore, there is a nexus between the Council as a source of income to you, and your participation as a BCDC member in decisions regarding the SFO permit application, and you have a conflict of interest in participating in these matters. 

7. & 8.  Exceptions 

We have not gone on to analyze the latter two steps in the standard conflict of interest analysis. Step seven is an exception that applies where a reasonably foreseeable, material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision. You have not provided any facts that indicate either exception might apply.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jody Feldman, Staff Counsel



Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





