





June 15, 2001

Steven L. Dorsey

Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, CA 90071-1469

Re:
Your Request for Advice


Our File No. A-01-125

Dear Mr. Dorsey:


This letter is in response to your request for advice on behalf of Cynthia Kurtz, City Manager for the City of Pasadena, regarding the provisions of the Political Reform Act (the “Act”).
 Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In Re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May the city manager participate in decisions regarding a proposed development if her spouse works for a firm that provides public outreach services to the development company?

CONCLUSION


Ms. Kurtz does not have a conflict of interest in participating in decisions regarding the development of this particular property within the City of Pasadena.

FACTS


Pasadena City Manager Cynthia Kurtz’s husband works for a firm that is providing public outreach services for a company proposing to develop a very large property in the city.  It is very unlikely the firm will have any contract with the city government, and the city manager’s husband is not working on the Pasadena project for his employer.


The public outreach firm has a yearly retainer with the developer to handle all its public outreach work in Southern California, and the firm’s income will not be affected by the amount of work it does on the Pasadena project nor by whether the project is approved or denied.  The city manager’s husband has no ownership interest in the public outreach firm. 

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).) Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700, subd’s.(b)(1)-(8).) 

1.        Public official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100, 87103; Regulation 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  

(§ 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision, or any county board commission.  (§ 82041.)  As city manager for the City of Pasadena, Ms. Kurtz is a “public official,” for purposes of the Act (see § 82048, 82041), and the conflict-of-interest rules apply to her.  

2.
Will Ms. Kurtz be participating in a governmental decision?
The Act’s conflict-of-interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest (§ 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  Ms. Kurtz clearly will be making, participating in making, or influencing a governmental decision if she votes and deliberates on decisions regarding development of a large property within the City of Pasadena.

3.
What are Ms. Kurtz’s economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The pertinent economic interests in Ms. Kurtz’s facts are:

A. A public official has an economic interest in his or her personal finances, including those of his or her immediate family—this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
   

B. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3).

Addressing the “personal financial effects” rule, “[a] governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.” (Regulation 18703.5).  However, we can eliminate this basis for disqualification at the outset. The request for advice indicates that Ms. Kurtz’s spouse is regularly employed for a firm that provides outreach services to a development company on an annual retainer basis.  Ms. Kurtz’s spouse is not working on the Pasadena development project at all.  Ms. Kurtz’s spouse is merely an employee of the firm, with no ownership interest.  Given these facts, the personal finances of Ms. Kurtz and her immediate family are unaffected by any decision related to the development, causing no conflict of interest.

With respect to income, a public official’s income, for purposes of the Act, includes his or her community property interest in the income of his or her spouse.  (Section 82030(a).)  Generally, a public official’s community property interest in his or her spouse’s income would be considered income to the public official, and the public official would have an economic interest in the source of that income.  (Ibid. Section 87103(c).)

A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made (Regulation 18703.3).  Ms. Kurtz appears to have an economic interest in the decision, based on her community property interest in her spouse’s income from the firm.

4.
 Is Ms. Kurtz’s economic interest directly or indirectly involved in the 
decision?
Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made

 by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding 

concerning the decision before the official or the official’s 

agency. A person is the subject of a proceeding if a decision 

involves the issuance, renewal, approval, denial or revocation

of any license, permit, or other entitlement to, or contract with,

the subject person.”

Applying the above criteria to the facts presented in the request for advice, Ms. Kurtz’s economic interest in her community property share of her spouse’s income appears to be indirectly affected by any decision in which she might participate concerning the development.

 The firm has not initiated any proceedings, and does not appear to be a named party in, or the subject of the proceeding concerning the decision.  Thus, these sources of income and business interests are considered to be indirectly involved in the decision.

5. & 6. Choosing which materiality standards to apply in deciding if there will be a reasonably foreseeable material financial effect. 

This two-step process involves finding and applying the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, Ms. Kurtz must then decide in step six whether it is reasonably foreseeable that this standard will be met or exceeded.  (Regulation 18700(b)(6).)  

Where a source of income is a business entity and that business entity is indirectly involved in a governmental decision, the Commission analyzes this interest under Regulation 18705.1(c).  In this case, the source of income to Ms. Kurtz is the public outreach firm that employs her spouse.  We do not know the financial size of the firm, however, assuming it is not publicly traded and it is of relatively small financial size, Regulation 18705.1(c)(4) provides that “the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

 “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or

 “(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or

 “(C) The governmental decision will result in an increase or decrease in the value business entity’s assets or liabilities of $20,000 or more.”

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


2 “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





�  This $500 “source of income” threshold was recently increased from $250 by legislation that became effective on January 1, 2001.





