





June 15, 2001

Celia A. Brewer

City of Solana Beach

635 South Highway 101

Solana Beach, CA 92075-2215

Re:
Your Request for Advice


Our File No.   A-01-126

Dear Ms. Brewer:


This letter is in response to your request for advice on behalf of Thomas M. Campbell regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Act requires the Commission to provide written advice to any person whose duties under the Act are in question or to that person’s authorized representative.  (Section 83114(b); Regulation 18329(b)(1).)  However, the Commission does not respond to requests relating to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, the advice contained herein relates only to prospective conduct by Mayor Campbell.

QUESTION


May Mayor Campbell participate in a decision to approve the Santa Fe Christian School Master Plan?

CONCLUSION


Mayor Campbell may participate since it is not reasonably foreseeable that he will experience a personal financial effect as a result of this decision.

FACTS


Santa Fe Christian School is a private school located in the City of Solana Beach. Tom Campbell, the mayor of the City of Solana Beach, has three children attending the school.  Other than paying the school tuition for his children, Mayor Campbell has no other relationship with the school.  

 A decision on the Master Plan is before the city council.  The Master Plan is a phased project to replace outdated structures with new structures.  The new structures will allow for an increase in student enrollment.  


The school has advised by letter that it established its tuition increase schedule at its February board of directors meeting.  At that meeting, the board decided to hold its tuition rate increases between 4 and 6 percent for the foreseeable future.  The reason for an increase of this amount was to keep tuition within reach of middle-income families.  In the letter from the school, the headmaster explained that the school’s operational budget (which is tied to the tuition rate increases) is completely separate from its capitol budget.  The school intends to fund construction solely from its capitol budget, and any increased operating costs resulting from construction will be paid from sources outside of tuition increases, such as its endowment and fees generated from its technology/media lab. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Is Mayor Campbell a “public official” for purposes of the Act?
Mayor Campbell is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Is Mayor Campbell making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

Mayor Campbell will “make a governmental decision” if he votes on the Master Plan decision.  Additionally, if he engages in any of the actions detailed above with regard to this decision, he will be “participating in making” or “influencing” a governmental decision. 

What are Mayor Campbell’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Based on the information you have provided, Mayor Campbell has an economic interest in his personal finances and in those of any member of his immediate family under the “personal financial effects” rule.  You have described no other economic interest for us to consider.

Are Mayor Campbell’s economic interests directly or indirectly involved in the governmental decision?

A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Section 87103; Regulation 18704.5.)

Materiality standard – what financial impact on Mayor Campbell’s economic interest from the decision is considered material?


A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period. (Regulation 18705.5(a).) 

Is it reasonably foreseeable that the governmental decision will result in the materiality standard for Mayor Campbell’s economic interest being met?


A material financial effect on an economic interest is reasonably foreseeable if it is substantially likely that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  (Regulation 18706.)


If it is reasonably foreseeable that the decision on the Master Plan will affect Mayor Campbell’s personal finances by $250 or more as a result of the decision, he will have a conflict of interest.  Consequently, if it is reasonably foreseeable that the amount of tuition Mayor Campbell pays to the school will increase or decrease by $250 or more as a result of the decision, he will be disqualified from participating in this decision on the Master Plan.

The facts you have provided indicate that the amount of any tuition increase which Mayor Campbell will have to pay has already been determined by the school’s board.  The school’s headmaster has stated that the board based its decision on a reason unrelated to its phased project.  The headmaster additionally stated that expenses associated with its project will not be paid for with money paid to the school for tuition.  Therefore, based on these facts, it is not reasonably foreseeable that a tuition increase would occur as a result of the Master Plan decision before Mayor Campbell.
  Provided that it is also not reasonably foreseeable that tuition costs to Mayor Campbell will decrease as a result of the decision, Mayor Campbell will not have a conflict of interest and may participate in a vote on the Master Plan.


We conclude our analysis here since the facts you have provided do not suggest that the final two steps of the conflict-of-interest analysis, which are exceptions to the conflict-of-interest rules, are applicable to your situation.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest guidelines provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





