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June 14, 2001

Marguerite S. Strand, General Counsel

Valley Center Municipal Water District

Best Best & Krieger, LLP

402 West Broadway, 13th Floor

San Diego, CA 92101-3542

Re:
Your Request for Advice


Our File No.   A-01-129

Dear Ms. Strand:


This letter is in response to your request for advice regarding the conflict-of- interest provisions of the Political Reform Act (the “Act”).
 This advice is based upon the facts as provided in your request letter.
 Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)
QUESTIONS


1.  May Director Robert Polito appear as a member of the general public representing his personal interests before the Valley Center Municipal Water District Board of Directors (“District Board”), of which he his an elected member, in regard to a governmental decision affecting a limited partnership comprised of himself and his siblings as limited partners, and his parents as general partners?


2.  May Director Polito’s spouse and other family members appear as members of the general public representing their personal interests before the District Board in regard to a governmental decision affecting the limited partnership?

CONCLUSION


Director Polito may not appear as a member of the general public representing his personal interests before the District Board in regard to a governmental decision affecting a limited partnership comprised of himself and his siblings as limited partners, and his parents as general partners, because they are not members of his “immediate family” within the meaning of the Act.  However, there are no restrictions under the Act on Director Polito’s spouse, siblings, parents, and/or other members of his family appearing as members of the general public representing their interests before the District Board in regard to a governmental decision affecting the limited partnership.
FACTS


The Valley Center Municipal Water District (“District”) has been approached by California Power Partners to lease property from the District (“District Property”) to construct and operate an electrical power generation plant that would be operated using natural gas.  In return, the District would have a right to purchase power at reduced rates.  The District will be meeting throughout the next several weeks (beginning June 4, 2001) to consider and discuss whether and under what conditions to lease the District Property to the California Power Partners for the power generation plant.  


Director Polito is an elected member of the District Board.  Director Polito resides on an approximately 69-acre parcel (“Polito Property”) that is more than 500 feet but less than 1000 feet from the District Property.  The Polito Property is owned by the Polito Family Partnership (“Polito Partnership”), a limited partnership that is made up of Director Polito and eight of his brothers and sisters.  Director Polito is a thirty-five percent (35%) limited partner, the largest holding within the Polito Partnership.  His parents are one percent (1%) general partners.  Director Polito currently farms the Polito Property on behalf of the Polito Partnership, and the Partnership pays him an annual salary in excess of $500 and also allows him to reside at the Polito Property with his family.  Director Polito’s parents also reside on the Polito Property.  The Polito Partnership has spent approximately $150,000 toward subdividing the Polito Property for residential development.  

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)  In your advice request, you have assumed that Director Polito has a conflict of interest in making a governmental decision as a member of the District Board in regard to the leasing of District Property for the power generation plant, and you seek advice only with regard to the questions of whether he, or his spouse and/or any other family members, may appear as members of the general public before the District Board to address that issue.


Where a “public official” has a disqualifying conflict of interest in making or participating in a governmental decision, he/she may still appear “as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interests….” (Regulation 18702.4(a)(2).)  Such “‘personal interests’ include, but are not limited to: [a] business entity wholly owned by the official or members of his or her immediate family;” or “[a] business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.” (Regulation 18702.4(b)(1)(B)(C).) “‘Immediate family’ means the spouse and dependent children.” (§ 82029.)


Applying the definition of “immediate family” under § 82029, the Polito Partnership does not trigger application of the “personal interests” appearance exception because it is owned by Director Polito and his siblings as limited partners, and his parents as the general partners, as opposed to his spouse and dependent children.  Also, under the facts provided, Director Polito and/or his “immediate family” do not exercise sole direction and control over the Polito Partnership, again negating application of the exception to their situation.  While there is the prefatory language in the regulation, “include, but are not limited to,” indicating that it is not an exclusive list of the “personal interests” that might trigger the exception, we construe this exception to the Act narrowly in accordance with well-accepted principles of statutory construction.  (Barisone Advice Letter, A-99-123.) As such, Director Polito cannot appear before the District Board as a member of the general public under the “personal interests” appearance exception.


This conclusion is reinforced by our answer to the second part of your inquiry. Director Polito’s spouse, parents, his siblings, and/or other members of his family may participate as members of the general public representing their interests and/or the Polito Partnership’s interest in regard to the leasing of District Property to California Power Partners.  Nothing in the Act in any way precludes, or otherwise restricts, their participation in this regard.  As such, the Polito Partnership has the full opportunity to be represented by its general partners and the majority of limited partners in presenting its position on the power generation plant lease to the District Board. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr.,



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


� Your letter provides only limited facts with regard to whether Director Polito has a conflict of interest in making a governmental decision regarding the leasing of District Property for the power plant.  While your conclusion that he does have a conflict of interest in that regard may indeed be correct, this letter does not address that issue.  However, for purposes of this letter it is assumed that Director Polito does have a conflict of interest in participating in a governmental decision on the matter.





