August 3, 2001

John R. Harper, City Attorney

City of Murrieta

c/o Harper & Burns, LLP

453 So. Glassell Street

Orange, CA 92866

Re:
Your Request for Advice


Our File No. I-01-132

Dear Mr. Harper:


This letter is in response to your request for advice on behalf of Murrieta City Councilmember Jack vanHaaster regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please bear in mind that this letter is based on the facts you have presented to us.  We are treating your request as one for informal assistance because you have not provided all the facts material to the consideration of the question presented.  (Regulation 18329(b).)
  The Commission does not act as a finder of fact in providing advice.  (In Re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember vanHaaster, who is also a member of the City of Murrieta General Plan Advisory Committee, participate in and vote on decision(s) to change the existing general plan designation and zoning for an area in the City of Murrieta in which two sources of income to the council member own real property?

CONCLUSION

Councilmember vanHaaster may not participate in and vote on changes to the general plan designation and zoning of the five square mile area within the City of Murrieta, if it is reasonably foreseeable the decision will materially affect his accountancy business, leasehold interest, sources of income or personal finances, unless an exception applies.

FACTS


Councilmember Jack vanHaaster is a certified public accountant with an office in the City of Murrieta.  The General Plan Advisory Committee, formed by the city council, is presently considering the appropriateness of the existing general plan designation and zoning on a 5 square mile area within the 24 square mile area of the city.  You advised me in our phone conversation of June 20 that Councilmember vanHaaster is the sole owner of his business and has a leasehold interest in his office building.  In addition, Councilmember vanHaaster’s business is located more than 500 feet from the boundaries of the area that is the subject of the decision.

Councilmember vanHaaster represents two long-term clients in his accountancy practice who own property within the area presently being considered by the General Plan Advisory Committee.  While exceeding the Act’s income threshold, which qualifies them as sources of income to Councilmember vanHaaster, neither client alone, nor the two combined, represent a significant portion of his practice.  The General Plan Advisory Committee will potentially recommend to the city council a change in general plan designation zone for the property owned by the two clients. 

ANALYSIS

The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight‑step approach for determining whether an individual has a conflict of interest in a decision.  (Regulation 18700(b)(1)-(8).)

Step One:  Is the individual a “public official” subject to the Act’s conflict-of-interest rules?
The conflict-of-interest prohibition only applies to “public officials.”  (Section 87100.)  As a member of the Murietta City Council and of the General Plan Advisory Committee, Councilmember vanHaaster is a “public official” subject to the provisions of the Act.  (Section 82048, 82041.)

Step Two:  Is the individual making, participating, or influencing a governmental decision?
The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  These terms are defined in Regulations 18702-18702.4.  By participating in deliberations and voting on changes to the existing general plan designation and zoning for an area within the City of Murrieta, the council member will be engaging in conduct regulated by the Act.  (Regulation 18702.1.)

Step Three:  What are the public official’s economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Section 87103 and Regulations 18703-18703.5.  There are six kinds of such economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

We have identified several potentially disqualifying economic interests of Councilmember vanHaaster.  First, he has an economic interest in his accountancy business as a business entity based on his ownership interest, presuming he has an investment of $2,000 or more in his business.  (Section 87103(a); Regulation 18703.1.)

Second, Councilmember vanHaaster has an economic interest in his accountancy business as a source of income to him if he has received $500 or more from the business within the last 12 months.  (Section 87103(c); Regulation 18703.3(a).)  

Third, you indicated the council member also has economic interests in each of his two long-term clients as sources of income to him.  The term “income” includes the pro rata share of any income of a business entity in which the official owns a 10 percent interest or more.  (Section 82030(a).)  Since the council member is the sole owner of his accountancy business, all payments the business receives from its clients are attributed to him.  Because each of these two clients has exceeded the Act’s income threshold of $500 paid to Councilmember vanHaaster within the last 12 months prior to the decision, they are sources of income to him.  (Section 87103(c); Regulation 18703.3(a).)

Fourth, you advised me during our telephone conversation of June 20, 2001, that Councilmember vanHaaster has a leasehold interest in his office building, which is located within the City of Murrieta.  An interest in real property includes any leasehold interest, owned directly, indirectly or beneficially by the public official, if the fair market value of the interest is $2,000 or more.  (Section 82033.)
  Presumably, Councilmember vanHaaster has a potentially disqualifying real property interest.  (Section 87103(b).)

Finally, Councilmember vanHaaster has an economic interest in his personal finances, which are defined to include his expenses, income, assets, and liabilities, as well as those of his immediate family.  (Regulation 18703.5.) .)  This is known as the “personal financial effect” rule.

Step Four:  Are the public official’s economic interests directly or indirectly involved in the decision?
Business Entity and Sources of Income.

Regulation 18704.1 describes when a person in which the official has an economic interest is directly involved in a decision before the official’s agency.  Under the regulation, a person, including a business entity and a source of income is directly involved in a decision if the person directly or by an agent initiates, is a named party in, or is the subject of, the proceeding in which the decision will be made.  (Regulation 18704.1(a).)  A person is the “subject of a proceeding” if the decision involves the “issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Ibid.)  When a person is not directly involved in a decision, we consider that person to be indirectly involved for purposes of finding the relevant materiality standard.

The governmental decision presently before the General Plan Advisory Committee, which will subsequently come before the city council, contemplates a possible change in general plan designation and zoning for a five square mile area within the City of Murrieta.  The facts you have provided indicate that Councilmember vanHaaster’s business is not a named party in, nor is it the subject of the decision, as the decision does not involve licensing, a permit, or other entitlement to, or contracts with the business.  Likewise, Councilmember vanHaaster’s two long-term clients are neither named parties in, nor are they the subjects of the decision.  So long as they did not initiate the proceeding to change the general plan designation and zoning for the area in question, the council member’s business and two clients are not directly involved in the decision.  These economic interests are considered indirectly involved in the decision.

Interest in Real Property.

Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is the subject of the decision, or if any part of that real property is located within 500 feet of the boundaries of the real property which is the subject of the decision.  Real property is the “subject of the governmental decision” if it involves: (1) the zoning, sale, lease, or boundary change of the property; (2) a license, permit or other land use entitlement authorizing a specific use of the property; (3) taxes or fees to be assessed on the property; or (4) redevelopment, and the property is located in the redevelopment area.  (Regulation 18704.2(a).)  If real property is not directly involved in a decision, it is indirectly involved for purposes of finding the applicable materiality standard.  

In this case, Councilmember vanHaaster’s accountancy business is located more than 500 feet from the boundaries of the five square mile parcel of real property which is the subject of the decision before the General Plan Advisory Committee.  Accordingly, the council member’s leasehold interest is indirectly involved in decisions that may affect the general plan designation and zoning of the five-mile area in question.

Steps Five and Six:  Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?
Once a public official identifies his or her relevant economic interests and whether they are directly or indirectly involved in the decision, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find the applicable materiality standard in the Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity provided by formal written advice. (Regulation 18329(c)(3).)


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)


�  A leasehold interest, as used in Section 82033, does not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.) 





