





August 30, 2001

Tim Auran, Planning Commissioner

City of Burlingame

Post Office Box 1084

Burlingame, CA 94010

Re:
Your Request for Advice


Our File No.  A-01-138

Dear Mr. Auran:


This letter is in response to your request for advice regarding the conflict-of- interest provisions of the Political Reform Act (the “Act”).
 

QUESTION

             May you, as a City of Burlingame planning commissioner, participate in decisions regarding a development that is located 260 feet away from property held in a trust for which you acted as the leasing agent?

CONCLUSION


 Yes.  Provided it is not reasonably foreseeable that the materiality standards applicable to your economic interest in the owner of the real property held in the trust, or in the trust itself will not be met, you will not have a conflict of interest under the Act in participating in this decision. 

FACTS


You are a real estate broker and sole proprietor of a real estate business in Burlingame.  You are also a City of Burlingame planning commissioner.  There are properties being considered for a project located in the Burlingame Avenue shopping district at 1450 Howard Avenue.  They consist of five parcels and are currently occupied by a 31,754 square foot Safeway store, a 16,000 square foot Walgreen’s store, a closed 8,000 square foot bank building, and two city parking lots.  The proposed project would result in a combination of three of the parcels into one to accommodate construction of a new 70,000-square foot building to house Safeway and Walgreen’s, and a combination of the two city parking lots into one city lot at a somewhat different location.


The approvals sought include an Environmental Impact Report, rezoning to a different commercial zoning designation as to a portion of the properties, general plan conformance review for the transfer of property rights between the city and Safeway Corporation as to the city parking lots, and may include variances or conditional use permits.  The planning commission will consider these issues, and then because the proposal includes rezoning, subdivision maps, and transfer of city property, the commission’s recommendation will go forward to the city council for final action.

You were retained as a real estate broker last year (2000) by the owner of the 2500-square foot commercial building at 1402-1408 Burlingame Avenue to lease the commercial spaces in the building. You indicated in a phone conversation that the owner of the building is an individual who has no other holdings or business interests.  The owner has placed his commercial property holdings, along with his residences, in a trust and you were paid by the trust for your brokerage services.  Per my phone conversation with Burlingame City Attorney Larry Anderson, the Burlingame Avenue property is held in a family trust. 

  
You leased a number of the spaces for the owner.  In April of this year, the trust paid you more than $500 for your leasing work. You are in the process of completing the leasing paperwork on two of the tenant spaces, but you will not receive additional compensation for this work. You are not involved in the ongoing management of the building nor do you have any ownership interest. You are not a trustee, trustor, or beneficiary of the trust.  You were performing services for the trust. 


The commercial building at 1402-1408 Burlingame Avenue is located approximately 260 feet from the outer boundaries of the proposed project at 1450 Howard Avenue, and about 300 feet from the proposed Safeway/Walgreen store building.  A florist, two fine art galleries, a newsstand/tobacconist/convenience food store, and a garden and home artwork shop occupy the building at 1402-1408 Burlingame Avenue. You were unable to provide any facts regarding the financial effects on the trust or the property owner as a result of any governmental decision concerning the development.


The development application for 1450 Howard Avenue is currently in the city review process under the California Environmental Quality Act, and you recused yourself from the initial scoping session in order to obtain advice as to your participation.  

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).)                       Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700, (b)(1)-(8).) 

1.        Public official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100, 87103; Regulation 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  

(§ 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (§ 82041.)  As a planning commissioner for the City of Burlingame, you are a “public official,” for purposes of the Act (see § 82048), and the conflict-of-interest rules apply to you.

2.
Will you be participating in a governmental decision?
The Act’s conflict-of-interest provisions apply only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest (§ 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, enclosed.)  You clearly will be making or participating in making, governmental decisions if you deliberate and vote on decisions regarding development of a large property within the City of Burlingame.

3. What are your economic interests?

The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act
.  The pertinent economic interest you raise in your request for advice is:

A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

Your facts indicate that you have received over $500 in income during the past 12 months.  However, income may have multiple sources.  For example, where income is commission income, Regulation 18703.3(c)(4) provides that, “[f]or purposes of determining whether disqualification is required under the provisions of sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction. 

Additionally, we have advised that under other circumstances there may also be more than a single source for a payment. (Dorsey Advice Letter, No. A-87-176.)  In the Hentschke Advice Letter (No. A-80-069), a Carlsbad planning commissioner who was employed by a closely held corporation was confronted with a decision that would not affect the corporation, but would substantially affect the president/majority shareholder of the corporation.  We advised:

“In keeping with the purposes of the Act, we conclude that in this case

the president/majority shareholder of the corporation for which Mr. Larson

works may also be considered a source of income to Mr. Larson.  

Although for other purposes the corporation would be considered Mr. Larson's

source of income, there can be no question that in a closely-held corporation 

situation such as here the president/majority shareholder of a corporation 

effectively controls the employment relationship itself.  Accordingly we 

conclude that the majority shareholder is a source of income to Mr. Larson

and that he should therefore disqualify himself from any decision which would 

have a material financial effect on the shareholder.”


Applying the law to your facts, you state that you received the income in question from the trust. It would appear that the rationale of the Hentschke advice letter is equally applicable under these facts, where the owner of the trust hired you to perform services for the trust and made the decisions regarding compensation to you for those services.  Thus, both the trust and the owner of the trust are sources of income to you.

4. Are your economic interests directly or indirectly involved in the decision?

Source of Income-Trust

A person, including a business entity and a source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding before the official or the official’s agency. (Reg. 18704.1(a).) 

A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Reg. 18704.1(a)(2).)  If a source of income is not directly involved in the decision, it is considered indirectly involved. (Reg. 18704.1(b).)   

Your request for advice does not indicate that the trust is a person that initiated or is the subject of any proceeding related to decisions concerning the development, therefore this economic interest is indirectly involved in decisions concerning the development. 

Source of Income-Owner of the Trust


Because the owner of the trust is also a source of income to you, you must also analyze whether this economic interest is directly or indirectly involved in the governmental decision.   

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� For additional information on the types of economic interests, please refer to the Commission document entitled “Can I Vote? Conflict of Interest Overview,” enclosed. 





