





August 31, 2001

Raymond R. Holland

Vice President

Planning and Legal Affairs

Private Industry Council

of San Francisco, Inc.

1650 Mission Street, Suite 300

San Francisco, CA 94103-2490

Re:
Your Request for Informal Assistance


Our File No.   I-01-140

Dear Mr. Holland:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because your request does not refer to specific persons or events, we provide informal advice. Informal advice does not confer immunity under Section 83114. (Regulation 18329(c).)

QUESTIONS


1.  Do representatives of “one-stop partners” serving as members of a local work force investment board for San Francisco have potential conflicts of interest in voting on memoranda of understanding to provide services and funding under the Workforce Investment Act?


2.  Do representatives of entities, other than “one-stop partners,” serving as members of a local work force investment board for San Francisco have potential conflicts of interest in voting on memoranda of understanding to provide services and funding under the Workforce Investment Act?

CONCLUSIONS 


Depending on the terms and conditions of the memorandum of understanding that is the subject of a vote by the local work force investment board of San Francisco, representative(s) of one-stop partners and other business interests sitting on the board may have a conflict of interest under the Act.  However, depending upon the nature of the decision before the board, they may be able to participate in the decision under the “public generally” exception to the conflict-of-interest provisions of the Act.

FACTS


The Federal Workforce Investment Act (“WIA” at 29 U.S.C.A. § 2801 et seq.)  provides for coordination of work force investment activities through state and local work force investment systems. (29 U.S.C.A §2811.)  The WIA authorizes the establishment of state and local work force investment boards (WIBs), made up of representatives from the private and public sector. (29 U.S.C.A. §§ 2821, 2832.)  Working through the local WIBs, the WIA establishes “one-stop delivery systems” to provide the actual delivery of services to accomplish the work force enhancing goals of the WIA. (29 U.S.C.A. § 2841.)  This one-stop delivery system employs “one-stop partners” as both service providers and conduits of federal funds.  (29 U.S.C.A. § 2841(b).)  The WIA  requires that representatives of designated “one-stop partners” be appointed to each local WIB. (29 U.S.C.A. §§ 2832(b)(2)(A)(vi), 2841(b)(1).)   Additional one-stop partners and other members of the local WIB may be appointed by the “Chief Local Elected Official” (CLEO). (29 U.S.C.A. §§ 2832(b)(2), 2841(b)(2).) The WIA also requires that a majority of the members appointed to each local WIB be “representatives of business in the local area.” (29 U.S.C.A. § 2832(b)(4).)


Of a total of 44 members of the local WIB for San Francisco, there are 13 statutorily designated “one-stop partners.” The remaining membership of the local WIB for San Francisco is made up of representatives of business, community, and governmental interests appointed by the CLEO.
 The statutorily designated “one-stop partners” for the local WIB for San Francisco include representatives of the local and district offices of California’s Employment Development Department and its Department of Rehabilitation, representatives of local entities which are responsible for programs authorized under title I-B of the WIA, for “Welfare-to-Work Programs” authorized under the Federal Social Security Act, for other programs authorized under title I of the WIA, for programs authorized under title II of the WIA, for programs authorized under the Federal  Carl D. Perkins Vocational and Applied Technology Education Act, for programs authorized under title V of the Federal Older Americans Act, for employment and training programs carried out under the Community Services Block Grant Act, for employment and training activities carried out under various kinds of agreements with the U.S. Department of Housing and Urban  Development, and, in California, representatives of county welfare departments.
 


The primary duties and responsibilities of each local WIB are to develop and govern the one-stop work force development and service delivery system for its Local Workforce Investment Area in collaboration with the CLEO.  In addition, the WIA also requires each Local WIB, with the agreement of the CLEO, to develop and enter into written agreements or “memoranda of understanding” (MOUs) with each of its “One-Stop Partners,” either individually or collectively, to provide the services necessary to carry out the purposes of the WIA. (29 U.S.C.A. § 2841(c).)  The prescibed contents of the MOUs are:

(A) provisions describing--

(i) the services to be provided through the one-stop delivery system;

(ii) how the costs of such services and the operating costs of the system will be funded;

(iii) methods for referral of individuals between the one-stop operator and the one-stop partners, for the appropriate services and activities;  and

(iv) the duration of the memorandum and the procedures for amending the memorandum during the term of the memorandum…. (29 U.S.C.A. § 2841(c)(2).)


You are the authorized legal representative of the local WIB for San Francisco.  The local WIB will be considering various memoranda of understanding pursuant to the WIA.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict-of-interest in a given governmental decision. 

Step One: Is the individual a “public official?”


“‘Public Official’ means every member, officer, employee, or consultant of a state or local government agency….”  (§ 82048)  We have previously advised that a WIB, including this one, is a local government agency under the Act.  (Martin Advice Letter, No. A-99-289; see also Dostart Advice Letter, No. A-00-022.)  As such, the representatives of “one-stop partners” and other members sitting on a local WIB are “public officials” under the Act.

Step Two: Is the public official making, participating in making, or influencing a governmental decision?


As members of a WIB voting on the approval of MOUs for implementation of the WIA, representatives of the one-stop partners and other board members are making  governmental decisions under the Act. (Regulation 18702.1(a)(1).)

Step Three: What is the “economic interest” of the public official?


The additional information that you have provided shows that the one-stop partners who sit on the WIB represent an array of interests including: state and local government agencies, educational institutions, and nonprofit corporations.  Examining the various interests represented, the primary economic interest that may come into play would be the represented entity as a source of income to the representative board member.  (Regulation 18703.3.)  Representatives of the “one-stop partners” may also have other economic interests in the decisions of the WIB, independent from the entity that they represent on the WIB.


In a similar vein, the other members of the WIB would have potential economic interests in their respective entities as sources of income. (Regulation 18703.3.)  They may also have potential economic interests in the decisions of the WIB, independent from the entity they represent on the WIB.

Steps Four, Five and Six: Are the public official’s economic interests directly or indirectly involved in the decision? Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Since you have not provided us with a specific factual context of any decision to be made, we cannot assess whether a given decision would directly or indirectly affect a representative’s economic interest, or whether any such decision would have a reasonably foreseeable material financial effect on the public official’s economic interest.  Such determinations would have to be made on a case by case basis using the appropriate materiality standard applicable to the economic interests involved in each decision.  (See Regulations 18704.1, 18705.3, 18706.)


However, in the typical situation where the entity that the WIB member represents is a party to an MOU or otherwise has a beneficial interest in it, this would be direct involvement in the governmental decision.  Where a source of income is directly involved in a governmental decision, any reasonably foreseeable financial effect on the source of income is deemed to be material. (Regulation 18705.3(a).) Where a business entity is directly involved in a governmental decision, the “general rule” is that the financial effect of the decision on the entity is presumed to be material.  (Regulation 18705.1(b)(1).)

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

Under the "public generally" exception, an official may still participate in a decision if the financial effect of the decision on the official's economic interest is indistinguishable from the decision's effect on the public generally. (Section 87103; Regulation 18707(a).) This "public generally" exception is codified in Regulations 18707-18707.9.  Pursuant to these provisions, if a "significant segment" of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.

There is a special variant of the “public generally” exception for commissions and boards, such as the local WIB, where its members are in fact appointed because of their economic interest(s).  Regulation 18707.4 states in part:

…[T]he "public generally" exception applies to appointed members of boards and commissions who are appointed to represent a specific economic interest, as specified in section 87103(a) through (d), if all of the following apply:

(1) The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.

(2) The member is required to have the economic interest the member represents.

(3) The board's or commission's decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.

(4) The decision of the board or commission will financially affect the member's economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.

(b) In the absence of an express finding and declaration of the type described in Title 2, California Code of Regulations, section 18707.4(b)(1), the "public generally" exception only applies if such a finding and declaration is implicit, taking into account the language of the statute, ordinance, or other provision of law creating or authorizing the creation of the board or commission, the nature and purposes of the program, any applicable legislative history, and any other relevant circumstance. (Regulation 18707.4(a)(b).)


The WIA sets forth specific statutory criteria for the appointment of “one-stop partners.” (29 USCA § 2841(b)(1).) These criteria require a current involvement in implementing provisions of specific federal legislation to be a one-stop partner. (Ibid.)  It is also specifically contemplates that the one-stop partners on the local WIB are to act in furtherance of their respective programs in the ostensibly enhanced delivery system set up by the WIA. (29 USCA §§ 2832(b)(2)(A)(vi), 2841(b)(1).)   No facts have been provided to show that any local WIB member’s economic interests outside of their statutorily required involvement will be affected by the decision, although that is an issue that will have to be examined on a case by case basis, depending on the nature of the decision being made by the local WIB.  More difficult is the question of the effect on the board member’s economic interest as compared to “a significant segment of the persons the member was appointed to represent.” (Regulation 18707.4(a)(4).)  In the context of the generalized facts that have been provided, that determination cannot be made.  Again, that is an issue that will have to be examined on a case by case basis depending on the nature of the decision being made by the local WIB.


In a similar vein, the WIA is explicit as to the economic interests to be represented by the other non-one-stop partners who may be appointed as members of a local WIB. (29 USCA § 2832(b)(2)(A)(i)-(v).)  While the WIA is not as explicit as to whether these other members of a local WIB are to be appointed to further the economic interests they represent, “[i]mplicit in the language of the statute is a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest” that is the basis for their appointment. (Dorsey Advice Letter, No. I-01-102.)  As to the whether these WIB members would meet the remaining factors, subdivisions (a)(3) and (a)(4) of Regulation 18707.4, that would have to be examined on a case by case basis depending on the nature of the decision being made by the local WIB.


We have previously given advice in a very similar context under the Federal Job Training Partnership Act, the predecessor legislation to the WIA.  In the Larsen Advice Letter, No. I-94-110 (copy enclosed), we advised that members of a private industry council, depending facts of the governmental decision being made, could come within the “public generally” exception as it applies to boards and commissions under the predecessor regulation to Regulation 18707.4.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  In a telephone conversation with you, the several questions posed by you in your advice request were distilled down to these two questions.


� While the WIA allows for “additional one-stop partners” to be appointed by the CLEO, the membership of the local WIB for San Francisco does not include any such “additional one-stop partners.” (29 U.S.C.A. § 2841(b)(2).)


� In a separate document, you have provided a complete roster of members of the San Francisco Workforce Investment Board.


� Such independent economic interests could include real property, business entities and investments, gifts, personal financial effects,  and sources of income.  (Regulations 18703.1, 18703.2, 18703.3, 18703.4, and 18703.5.)





