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July 17, 2001

Charles T. Kilian

City Attorney

City of Cupertino

Office of the City Attorney

10320 So. DeAnza Blvd., #1D

Cupertino, CA 95014

Re:
Your Request for Advice


Our File No.  A-01-142

Dear Mr. Kilian:


This letter is in response to your request for advice on behalf of Commissioner Jeanne Bradford regarding the provisions of the Political Reform Act (the “Act”).
 Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May City of Cupertino Parks and Recreation Commissioner Jeanne Bradford,  who owns a condominium within 500 feet of a city-owned sports center that is the subject of development hearings, participate in hearings and proceedings related to the sports center?

CONCLUSION


No.  The commissioner has a conflict of interest in participating in proceedings regarding the sports center development.

FACTS


The City of Cupertino currently owns and operates a large sports center that encompasses lighted tennis courts, a swimming pool, indoor racquetball and basketball courts, gymnasium, clubhouse and parking facilities.  The city council is considering complete renovation of the sports center including construction of new buildings and facilities as well as the development of new recreation programs including the potential addition of a skate park.  The council has referred this proposal to the Parks and Recreation Commission for the development of a specific construction and program plan for the sports center.  The Parks and Recreation Commission will, after a series of hearings, submit its recommendations to the city council.


The commissioner in question owns and resides in a condominium unit that is within 500 feet from the boundary of the sports center.  In addition, the common area of the condominium complex, of which she owns an undivided interest, is directly abutting the sports center property.  Her equity interest in the residence is well above $2,000.


The proposed renovation could have significant environmental impacts on the adjacent condominium complex, including, but not limited to, increased noise, artificial lighting, hours of operation, and traffic.  In addition, there is a substantial likelihood that the development of new programs and facilities would change the nature of the sports center as to its use.  This is particularly true in the event that the city council elects to add a skate park facility to the sports center. 

ANALYSIS

Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).) 

Steps One and Two - Is the individual a “public official” subject to the Act’s conflict-of-interest rules and, if she is a “public official,” is she making, participating in making, or influencing a governmental decision?

These first two steps are met under your facts.  The Act’s conflict-of-interest provisions apply to “public officials.” (Sections 87100, 87103; Regulation 18700(b)(1).) A parks and recreation commissioner is a public official. (Sections 82048, 82041.) Moreover, the commissioner wishes to make and participate in decisions concerning renovation and construction of a city-owned sports center, clearly a governmental decision.

Step Three - Identifying Economic Interests

The third step is to identify the economic interests of the official that the decision might affect. (Regulation 18700(b)(3).)  Section 87103 enumerates six different types of economic interests that may give rise to a conflict of interest.  Pertinent to your request, Section 87103 provides that a public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on “any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.”  (Section 87103(b).)

The commissioner owns and lives in a condominium in the City of Cupertino.  You indicate her interest in the condominium is worth $2,000 or more.  As such, she has an economic interest in the condominium for purposes of Section 87103.  You have not identified any other economic interests that might give rise to a conflict of interest.

However, the commissioner has an additional interest that is related to her ownership interest in her residence. According to your facts, the condominium owns a common area directly abutting the sports center property.  The commissioner’s ownership interest in the easement on the common area constitutes an interest in real property if her pro rata share is worth at least $2,000.  (Joehnck Advice Letter, No. A-87-322.)  Section 82033 defines “interest in real property” to include any leasehold, beneficial or ownership interest owned directly, indirectly or beneficially by the public official. 

Since both the residence and the common property are within 500 feet of the sports center, the same test applies.  Thus we have not separately analyzed financial effects on the common property.

Step Four - Direct or Indirect Involvement

The next step is to determine whether the economic interest will be involved directly or indirectly in the decision.  (Reg. 18700(b)(4).)  An official’s real property is directly involved in a decision if the property is the subject of the decision, or if any part of the property is located within 500 feet of property that is the subject of the decision.  (Reg. 18704.2(a).)

The commissioner has an economic interest in a condominium that is within 500 feet of property owned by the City that is the subject of an upcoming decision.  (See Reg. 18704.2(a)(2).)  Under Regulation 18704.2(a), her real property interest is directly involved in this decision.

Steps Five and Six – Materiality and Foreseeability

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find the applicable materiality standard in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 
For real property directly involved in a decision, Regulation 18705.2 provides that the financial effect of the decision on the real property is presumed to be material.  (Reg. 18705.2(a)(1).)  However, the official may rebut this presumption with proof that a financial effect on his or her real property interest is not a reasonably foreseeable result of the decision.  The proof required might be an objective evaluation of the facts and circumstances surrounding the decision, as long as the official uses due diligence and good faith.  However, the determination of materiality is necessarily a factual question.  Thus, we cannot, in providing advice, determine whether the presumption in question has been rebutted.  We must leave this factual question to you within the guidelines set out in Regulation 18705.2.

Accordingly, the commissioner may not participate in the decision regarding the renovation and development of the sports center because it is presumed that the decision will have a material financial effect on her condominium and ownership interest in the common area.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jody Feldman



Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





