





September 20, 2001

Peter D. Moock

Kings County

Office of County Counsel

Government Center

Hanford, CA 93230 

Re:
Your Request for Advice


Our File No.   A-01-150

Dear Mr. Moock:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION


Do Kings County Supervisors Tony Barba, Alene Taylor, Jon Rachford, and Tony Oliveira have disqualifying real property and/or a business interests that prohibit them from participating in the decision to adopt a “Dairy Element” amendment to the county general plan and enact related modifications to the Kings County Zoning Ordinance? 

CONCLUSIONS

1. The decision to adopt the Dairy Element will not have a reasonably foreseeable material financial effect on Supervisor Barba’s  real property interest outside of the agriculturally zoned areas.  As to his indirect real property interest in the agriculturally zoned area, he can participate in the decision if he determines that it will not have reasonably foreseeable material financial effect on his real property interest.  The facts are insufficient to determine whether his indirect interest in real property in the agriculturally zoned area will be affected in the same manner as the public generally.

2. The decision to adopt the Dairy Element will not have a reasonably foreseeable material financial effect on Supervisor Taylor’s business interests. As to her real property interest in the agriculturally zoned area, she can participate in the decision if he determines that it will not have reasonably foreseeable material financial effect on her real property interest.  The facts are insufficient to determine whether her interest in real property in the agriculturally zoned area will be affected in the same manner as the public generally.

3.  Supervisor Rachford may participate in the decision to adopt the Dairy Element because it will not have a reasonably foreseeable material financial effect on his real property and  business interests.

4.  Supervisor Oliveira may participate in the decision if after examining the appropriate materiality factors, he determines that adoption of the Dairy Element will have no reasonably foreseeable material financial effect on his business interest in a dairy operation and his real property interests in the agriculturally zoned areas.

FACTS


Milk production has become a major agricultural industry in Kings County.  According to the 1999 Kings County Agricultural Commissioner’s Annual Report, dairy production has been the largest cash crop in Kings County in recent years.  Kings County is ranked as the 12th leading agricultural county in California, the 25th in the nation, and it is in the fifteen top milk producing counties in the country.  Milk represents about 31.8% of the gross value of agricultural products produced in Kings County.


The existing General Plan and Zoning Ordinance provisions require conditional use permits for new dairies and for the expansion of existing dairies.  The conditional use permit process requires analysis and review under the California Environmental Quality Act (“CEQA”) for each such individual dairy development project. 


The proposed new element of the General Plan is characterized as the “Dairy Element.” It would establish goals, objectives, policies and guidelines that would govern the development of new milk cow dairies and the expansion of existing milk cow dairies in Kings County.  The preparation and adoption of the Dairy Element would be accompanied by the preparation and certification of a program environmental impact report ("PEIR”) under CEQA. 


The intent of the Dairy Element is to establish a numerical limit on the total number of milk cows allowed in the county.
 Under proposed amendments to the Zoning Ordinance, dairy development would be allowed up to that limit pursuant to the site plan review process and pursuant to standards developed in the Dairy Element and in the PEIR.  Each new proposed dairy project would be required to meet the standards set forth in the Dairy Element and in the PEIR.  However, because the site plan review process is a ministerial act under the Zoning Ordinance, each project would not be subject to further environmental review under CEQA. 

As is the case with the existing General Plan and Zoning Ordinance provisions, dairy development under the proposed plan and ordinance changes would be allowed to occur only within the agriculturally zoned areas of the county.  There would be no zone district boundary changes associated with the proposed Dairy Element.
 The new standards for the development of new dairies and the expansion of existing dairies would not apply to existing dairies which do not expand their operations beyond the limitations and restrictions set forth in their existing zoning permits. 

You have provided a copy of the Notice of Preparation of an Environmental Impact Report that gives a detailed description of the proposed Dairy Element.  It states that the major purposes of the Dairy Element are as follows:

The first purpose is to ensure that the dairy industry of Kings County continues to grow and contribute to the economic health of the County.  The second purpose is to ensure that the standards established in the [Dairy] Element protect public health and safety and the environment.

It is generally believed that adoption of the Dairy Element and the PEIR will neither increase nor decrease the value of lands in Kings County. It is also believed that the failure to adopt it will also not result in an increase or a decrease in county land values.  Individuals who develop new dairies or expand existing dairies will find the administrative review and approval process easier and less costly, and they will not be required to undertake individual environmental review under CEQA.  However, the standards for development of new dairies and expansion of existing dairies will be the same under the existing general plan and with the Dairy Element.  

The adoption of the Dairy Element only affects areas zoned for agriculture in the county.  Of a total of 60,286 parcels owned in the county, 21,868 parcels are located in agriculturally zoned areas.  Of a total a 38,099 individual landowners in the county, 9,705 individuals own land in the agriculturally zoned areas.

The Kings County Board of Supervisors must approve the Dairy Element as a modification to the General Plan and enact related modifications to the Kings County Zoning Ordinance. Your request for advice pertains to potential conflicts of interest for four members of the board of supervisors in making that decision.

Supervisor Tony Barba 

Supervisor Tony Barba and his wife own 2½ acres land in a rural residential estates (“RRE”) zone district.  This land is currently planted with walnut trees.  Dairies are not presently in the RRE district, and would still not be allowed if the Dairy Element is adopted.  

Supervisor Barba’s wife owns a one-fifth interest in 50 acres of farmland that is zoned as “General Agricultural.”  Supervisor Barba’s wife receives approximately $800.00 per year in leasehold income from her interest in this property.  This land is within the territory that would be affected by adoption of the Dairy Element, but the zoning of the land would not be changed.
Supervisor Alene Taylor
Supervisor Alene Taylor and her husband own 80 acres that is currently zoned as “General Agricultural.”   This land is within the territory that would be affected by adoption of the Dairy Element, but the zoning of the land would not change.  Supervisor Taylor and her husband are currently farming this land in partnership with another couple.  It is planted in corn that will be sold to the dairy industry for approximately $20,000 to $25,000.

Supervisor Taylor also has an interest in her husband’s co-ownership of an excavation company in the county.  This company did $112,284 in business in the county of which $12,160 is attributable to the dairy industry.

Supervisor Jon Rachford

Supervisor Jon Rachford has an ownership interest in a Subchapter S corporation which leases land for production of row crops.  This land is zoned as “General Agricultural” and is within the territory that would be affected by adoption of the Dairy Element, but the zoning of the land would not be changed.  The activities of the Subchapter S corporation are not in any way related to the dairy industry.

Supervisor Rachford is also a licensed civil engineer, engineering/real property consultant, and real estate broker.  A portion of the income from these business interests comes from agriculture-related work and from brokerage/agent fees for the sale of agricultural lands.  However, to date none of these business interests has been involved in the dairy industry in the county, nor have they been involved in the development of new dairies or the expansion of existing dairies.

Supervisor Tony Oliveira

Supervisor Tony Oliveira and his wife each have a 1/8 interest in a Subchapter S corporation which owns and operates a dairy on land zoned as “Exclusive Agricultural.” The dairy is within the territory that would be affected by adoption of the Dairy Element, but the zoning of the land would not be changed.  He and his wife, respectively receive 1/8 of the income generated by dairy business.  

Supervisor Oliveira also owns and leases other lands in the vicinity of the dairy, which he farms.  These lands are also zoned as “Exclusive Agricultural.”  They are planted in row crops.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One-Three: Is the individual a “public official?” Is the public official making, participating in making, or influencing a governmental decision?  What is the “economic interest” of the public official?

Your letter correctly concludes that each of the four members of the board of supervisors, in deciding whether or not to approve the adoption of the “Dairy Element” amendment to the general plan and attendant zoning ordinance changes, is a public official making, participating in making, or influencing a governmental decision.            (§ 82048; Regulations 18701, 18702, 18702.1.) You are also correct that each of the members has either an economic interest in real property and/or a business entity that is affected by the decision. (Regulations 18703.1, 18703.2.)

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

As each supervisor has distinct economic interest(s) that may be affected by the decision to adopt or not to adopt the “Dairy Element” amendment to the General Plan and related Zoning Ordinance changes, we analyze each member’s economic interest(s) separately to determine if they are directly or indirectly involved in the decision to adopt the Dairy Element amendment to the General Plan and enact related Zoning Ordinance changes.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; § 83114.)


� For purposes of this letter, the term “Dairy Element” is used to describe the dairy element amendment to the General Plan and the enactment of related modifications to the zoning ordinance.


� In a telephone call with you, it was confirmed that there would be no rezoning of any districts if the Dairy Element is adopted.





