





August 31, 2001

Steven T. Mattas, City Attorney

Meyers, Nave, Riback, Silver

& Wilson

777 Davis Street, Suite 300

San Leandro, CA 94577

Re:
Your Request for Informal Assistance


Our File No.  I-01-152

Dear Mr. Mattas:


This letter is in response to your request for advice regarding the conflict-of- interest provisions of the Political Reform Act (the “Act”).
  Please note that this letter does not address reporting obligations under the Act.  Also bear in mind that nothing in this letter should be construed to evaluate any conduct that may have already taken place.  In addition, this letter is based on the facts as they have been presented to us.  The Commission does not act as a finder of fact in providing advice.(In re Oglesby (1975) 1 FPPC Ops.71.)

QUESTION


Does Mayor Henry Manayan have a conflict of interest in participating in decisions regarding the midtown development plan, due to his estranged spouse’s leasehold interest in the Great Mall?

CONCLUSION


 The mayor may only participate in decisions regarding the midtown development if he has been legally separated for 12 months prior to the governmental decision, or, if the legal separation was within 12 months, his estranged spouse’s relevant source of income is not foreseeably affected in a material manner; if his indirect interest in the leasehold is not foreseeably affected in a material manner; and his indirect interest in the business entity is not foreseeably affected in a material manner.

FACTS


The City of Milpitas is a general law city with a population of approximately 62,000.  Milpitas is located in northern Santa Clara County.  The city is approximately 13.6 square miles in size.  


The city is currently drafting a specific plan for the midtown area to address long-range land use and development issues.  The size of the proposed specific plan area is 1,093 acres, which constitutes approximately 12.6% of the city.


The city council has previously considered and approved a set of goals for the midtown area relating to land use, community design, circulation, and implementation measures.  Based on these goals, the city had a consultant draft a conceptual plan alternatives report.  This report presented three alternatives for changing the general plan designations in the midtown area.  These alternatives were chosen with reference to a common circulation framework of transit stations, bicycle and pedestrian pathways, and well-landscaped streets.  In addition, each alternative was drafted to achieve a minimum of 2,000 new residential units in the southern portion of the midtown area.


The city council, upon the recommendation of staff, chose a combination of the three alternatives.  The chosen alternative would allow for development of 5,020 residential units as compared to 665 under the current general plan.  Further, the chosen alternative would greatly reduce the amount of square footage for retail/dining, highway retail, and R&D /light industrial uses.  Lastly, the preferred alternative would allow for greater office development and increased park and open space acreage.  


A portion of the proposed specific plan area is immediately adjacent to the “Great Mall of the Bay Area,” a regional shopping center located within Milpitas.  No part of the Great Mall is located within the boundaries of the proposed specific plan area and the implementation of the proposed specific plan will have no effect on the zoning requirements for the Great Mall.


Within the past 6 months, Mayor Manayan’s spouse has obtained, as her separate property, a leasehold interest in tenant space located within the Great Mall. According to you, Ms. Manayan formed the Limited Liability Organization as an individual.  Prior to her acquisition of the leasehold interest, the mayor and his spouse were separated. The mayor and his wife have not filed any formal separation papers with any court.  The retention of this leasehold interest is for the purpose of operating a small retail business within the Great Mall.  The leasehold space is more than 500 feet away from any land included within the proposed midtown specific plan.  


The city’s consultant is currently preparing a draft of the midtown specific plan.  It is expected that the city will consider and potentially adopt the plan within the next 1-4 months.  The city council must adopt the midtown specific plan by a majority vote of not less than the council’s entire membership.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).) 

1. & 2.
 Is the individual a “public official” subject to the Act’s conflict-of-interest rules and, if he is a “public official,” is he making, participating in making, or influencing a governmental decision?

These first two steps are met under your facts.  The Act’s conflict-of-interest provisions apply to “public officials.” (Sections 87100, 87103; Regulation 18700(b)(1).) A mayor is a public official. (Sections 82048, 82041.)  Moreover, the mayor wishes to make and participate in decisions concerning the midtown development project, clearly a governmental decision.

3. Does the mayor have an economic interest?

            The third step is to identify any economic interests one has which may be impacted by the decision.  Under Section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official. The economic interests pertinent to your question are as follows:

Source of Income


A public official has an economic interest in any person from whom he/she has received income aggregating $500 within 12 months prior to the time when the relevant governmental decision is made. (Section 87103(c).)  Under the Act, the income of a public official includes any community property interest in the income of a spouse.  The Act defines income in section 82030:



“(a) ‘Income’ means, except as provided in subdivision (b), a 



payment received, including but not limited to any salary, wage,



advance, dividend, interest, rent, proceeds from any sale, gift,



including any gift of food or beverage, loan, forgiveness or



payment of indebtedness received by the filer, reimbursement 



for expenses, per diem, or contribution to an insurance or



pension program paid by any person other than an employer,



and including any community property interest in the income 



of the spouse.” (Emphasis added.)


In the Morales Advice Letter, No. A-99-246(a), we advised that in California family law, the determination of a separation date results in the loss of an economic interest in property by one or the other of the spouses. There we also stated “Family Code section 760 provides that all property acquired during marriage is community property.  However, Family Code section 771 states that property acquired after a separation is classified as the acquiring spouse’s separate property. Under family law, determining the date when a married couple separates is a detailed, fact-based inquiry.  In the case In re Marriage of Hardin, 38 Cal.App.4th 448(1995), the Court of Appeal summarized the State of California law on determining the date of a married couple’s separation:



“The courts have neither defined the standard to be



employed nor the factors to be considered in determining



the date of separation.  Nevertheless, the answers are



implicitly contained within the cases.  All the factors bearing



on either party’s intentions ‘to return or not to return to the



other spouse are to be considered. [Citation omitted.]  No



particular facts are per se determinative.  The ultimate test 



is the parties’ subjective intent and all evidence relating to 



it is to be objectively considered by the court.’” (Id. At 451-



52; See also, In re Marriage of Umphrey, 218 Cal. App. 3d



647 (1990).)


Thus under the Act, Mayor Manayan would generally be considered to have an economic interest in any source of income to his spouse and such source of income could give rise to a conflict of interest for him.  We know from information you provided that the retail business at the mall belongs solely to the mayor’s wife.  If any person or business has been a source of income to his spouse’s wholly owned business of $1,000 or more (making the official’s community property interest $500) within the past 12 months, the source of income is a potentially disqualifying economic interest.


However, section 87103.5 provides a limited exception.  This section states:

“Notwithstanding subdivision (c) of Section 87103, a retail customer of a business entity engaged in retail sales of goods or services to the public generally is not a source of income to an official who owns a 10-percent or greater interest in the entity if the retail customers of the business entity constitute a significant segment of the public generally, and the amount of income received by the business entity from the customer is not distinguishable from the amount of income received from its other retail customers.”  (Section 87103.5.) 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3).) 








