





July 31, 2001

Richard R. Terzian

Bannan, Green, Frank & Terzian

555 South Flower Street, Suite 4400

Los Angeles, CA 90071

Re:
Your Request for Informal Assistance


Our File No.  I-01-155

Dear Mr. Terzian:


This letter is in response to your request for advice on behalf of Barbara Rauch regarding the provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts as they have been presented to us.  The Commission does not act as a finder of fact in providing advice, (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.       May Ms. Rauch vote on a proposed expansion project as a member of the Rolling Hills Estates City Council despite her position as a board member for the Jack Kramer Tennis Club?

2.
If Ms.Rauch resigns as a director of the Jack Kramer Tennis Club may she vote on the proposed expansion project?

CONCLUSIONS

1.         Ms. Rauch may not participate in the decisions if any decision will have a foreseeable and material financial effect on the Club.

2.
No. Even if Ms. Rauch resigns as a board member, her investment interest in the Club, a business entity, would preclude her from participating in decisions regarding the proposed church expansion if the governmental decision will have a foreseeable material financial effect on the Club.

FACTS


Barbara Rauch has been a member of the city council since 1991.  On May 30, 2001, she was elected to the board of directors of the Jack Kramer Tennis Club (“Club”).  The Club is a private corporation with 258 members, each one of whom owns an equal interest in the Club.  Memberships in the Club may be sold by members to persons who are not currently members and do not have to be sold back to the Club.  Ms. Rauch is a member of the Club.  Memberships were recently selling on the open market for approximately $8,000 but the last one sold for $12,000.  The board of directors is the governing body of the Club and the Club members elect its members.  Ms. Rauch will draw no salary or benefits for service on the board of directors.  The Club is a recreational facility for its members and operates a number of lighted tennis courts, a swimming pool, and related clubhouse for their use. 


There will likely be coming before the city council before the end of this year an application for entitlement to permit expansion of an existing large church use on a parcel of property immediately across the intervening street fronting the Club property.  The distance between the edge of the church property and the Club’s property is less than 500 feet.  The proposed church expansion has aroused opposition in the surrounding community based on perceived traffic, noise and density problems.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700, subds. (b)(1)-(8).) 

1. & 2.
Is the individual a “public official” subject to the Act’s conflict-of-interest rules and, if she is a “public official,” is she making, participating in making, or influencing a governmental decision?

These first two steps are met under your facts.  The Act’s conflict-of-interest provisions apply to “public officials.” (Sections 87100, 87103; Regulation 18700(b)(1).) As a member of the Rolling Hills Estates City Council, Ms. Rauch is a “public official,” for purposes of the Act (Sections 82048, 82041.) Moreover, Ms. Rauch clearly will be making, participating in making, or influencing a governmental decision if she votes and deliberates on decisions regarding the expansion permit of a large church within the City of Rolling Hills Estates. (Regulations 18702.1, 18702.2, and 18702.3, respectively.) 

3.
What are Ms. Rauch’s economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The pertinent economic interests in Ms. Rauch’s facts are:

A. The public official has a direct or indirect investment worth two thousand dollars or more in the business entity. (Section 87103(a); Regulation 18703.1(a)).  Ms. Rauch has an economic interest worth between $8,000 and $12,000 in the Club, based on her membership in a “for profit” club and the going rate for selling a membership on the open market.


The Commission has determined that club memberships can be both assets and investments.  (Strauss Advice Letter, No. I-90-654, Hentschke Advice Letter, No. I-91-445.)  Where the membership is in a "business entity" as defined in the Act and the membership may be resold for a profit or loss, we have advised that the membership should be treated as an investment.  (Section 82034 and Strauss Advice Letter, supra. Hentschke Advice Letter, supra.)  You stated in our conversation of July 20, 2001, that the Jack Kramer Tennis Club is a business operated for profit. Your request for advice stated that memberships could be resold on the open market for a profit. Thus, under the facts presented, we would treat Ms. Rauch’s membership as an investment interest in the Jack Kramer Tennis Club. 

B. A public official has an economic interest in a business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity (Section 87103(d); Regulation 18703.1(b)).  Ms. Rauch is a director on the Club’s board.

4.
Are Ms. Rauch’s economic interests directly or indirectly involved in the decision?

Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made

 by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding 

concerning the decision before the official or the official’s 

agency. A person is the subject of a proceeding if a decision 

involves the issuance, renewal, approval, denial or revocation

of any license, permit, or other entitlement to, or contract with,

the subject person.”

The Club has not initiated any proceedings, and does not appear to be a named party in, or the subject of the proceeding concerning the decision. Applying the above criteria to the facts presented in the request for advice, Ms. Rauch’s economic interests in the Club as a business entity appear to be indirectly affected by any decision in which she might participate concerning the expansion permit.

5. & 6.
Will the financial effect of the decision on Ms. Rauch’s economic interests be material and reasonably foreseeable?
 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

The Club, as a business entity, would foreseeably be affected by the decision in question. The request for advice indicates that the proposed church expansion has already drawn criticism from the surrounding community based on perceived traffic, noise, and density problems.  The Club is directly across the street from the church. It is reasonably foreseeable that the church expansion and the resulting increase in noise, traffic, and density will have a financial effect on the value of Club memberships on the open market. Transferred Club memberships currently cost between $8,000 and $12,000.  The effects from the expansion would presumably affect that value to an unknown degree.

 However, for a foreseeable financial effect to be disqualifying, it also must be material.  We do not know the financial size of the Club, but assuming that it is not of a large financial size, is not a Fortune 500 Company, is not publicly traded on the New York Stock Exchange, and does not meet the criteria for listing on the NASDAQ/AMEX, the materiality of the financial effect would be analyzed under Regulation 18705.1(c)(4).  Regulation 18705.1(c)(4) provides that the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

Thus, if the decisions in question will foreseeably affect the Club’s assets, liabilities, gross revenues, or membership value to the financial extent set forth in the applicable provision of Regulation 18705.1, absent some exception, Ms. Rauch will have a conflict of interest in the decision.

Even if Ms. Rauch resigned her position on the Club’s board of directors, her economic interest, as a member of the Club, would preclude her from participating in decisions regarding the proposed church expansion. Her Club membership and position on the board of directors give rise to two separate economic interests under Section 87103(a) and (d) (see Regulation 18703.1.) She would need to continue to apply the analysis relating to foreseeable material financial effects on her investment interest in the Club as a business entity.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Please note that the effects described in subdivisions (A) and (B) consider only financial effects occurring within a single fiscal year.  





