





August 31, 2001

E. Clarke Moseley

Law Offices of Moseley & Leech

11001 East Valley Mall, Suite 200

Washington Mutual Bank Building

El Monte, CA 91731

Re:
Your Request for Advice


Our File No.  A-01-161

Dear Mr. Moseley:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Do you, as contract city attorney for the City of El Monte have a conflict of interest with respect to your representation of the city in a contract dispute with its former police chief, to whom your law firm also provided legal services in the past?

CONCLUSION


The former police chief is not considered your economic interest for purposes of this governmental decision because he has not been a source of income to you or your firm within the 12 months prior to your representation of the city in this contract dispute.  Therefore, absent some other economic interest, you do not have a conflict of interest with respect to your representation of the city in this matter.

FACTS


On June 19, 2001, the El Monte City Council voted to obtain formal written advice from the Fair Political Practices Commission (the “Commission”) regarding your potential conflict of interest to serve as legal counsel on a contract dispute between the City of El Monte and the former police chief, Wayne C. Clayton.  You were appointed as the city attorney for the City of El Monte on a contract basis on September 12, 2000.  You and Ralph J. Leech have been partners in the law firm of Moseley & Leech since January 1, 1980.  


Moseley & Leech has represented the City of El Monte since 1990 in selected civil litigation cases, such as police defense and general civil liability.  Some of these cases involved Wayne C. Clayton, then acting chief of police, as a named defendant, as well as the City of El Monte.  The following is a list of legal services rendered by your firm through Ralph Leech to former Police Chief Wayne C. Clayton:

(a) In 1996, Ralph Leech prepared a living trust and related deed transfers for Wayne C. Clayton and his wife Donna Clayton.

(b) In 1994, Ralph Leech represented Wayne C. Clayton, executor of Mr. Clayton’s deceased mother’s estate, Estate of Anna Ellen Clayton, EAP No. 23521.

(c) In 1991, Moseley & Leech prepared a quit claim deed for Wayne C. Clayton which transferred real property to Wayne C. Clayton and his wife as joint tenants. 

(d) Sometime between 1990-1994, Paso Robles Ford Lincoln Mercury, a car dealership, successfully bid a single contract with the City of El Monte, whereby the car dealership provided several police vehicles to the city.  This contract was obtained through a competitive bid process replete with sealed bids and through a purchasing agent of the city.  At the time of the bid, you and your wife were majority owners of the car dealership.  During this time period, Wayne Clayton was the chief of police.

(e) Effective December 31, 2000, approximately three months after your appointment as city attorney, Wayne C. Clayton retired as chief of police for the City of El Monte.  Since then, a dispute has arisen regarding his retirement package.

ANALYSIS

The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight‑step approach for determining whether an individual has a conflict of interest in a decision.  (Regulation 18700(b)(1)-(8).)

Step One:  Are you a “public official” subject to the Act’s conflict-of-interest rules?
The conflict-of-interest prohibition only applies to “public officials.”  (Section 87100.)  The term “public official” is defined, in part, as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.) “City attorneys” are expressly included in the list of public officials set forth in section 87200.  Moreover, when a law firm is hired to provide services as city attorney, the individual attorneys who provide the services must file periodic statements of economic interests (Form 721) pursuant to Section 87200, and are subject to the Act’s conflict-of-interest disqualification requirements. (Wilson Advice Letter No. A-87-070.)  

Step Two:  Are you Making, Participating In, or Influencing a Governmental Decision?
The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  These terms are defined in Regulations 18702-18702.4.

A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18702.1.)  Additionally, per Regulation 18702.2, a public official participates in making a governmental decision when, acting within the authority of the official’s position, the public official:

“(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A);

“(b) Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:

“(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or

“(2) Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).”


Thus, providing legal advice or representation as city attorney would be considered participating in the making of a governmental decision.

Step Three:  What are Your Economic Interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Section 87103 and Regulations 18703-18703.5.  There are six kinds of such economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.
  (Section 87103; Regulation 18703.5.)

Investment in a Business Entity:  You are a part-owner of Moseley & Leech.  Assuming your interest in the firm is worth $2,000 or more, you have an investment interest in the firm that constitutes an economic interest under Section 87103(a).

Source of Income:  Pursuant to Section 87103, any person or business that has made a payment or promise of payment of $500 or more to you in the 12 months prior to a decision, is considered a source of income for the purposes of Section 87103(c).


In addition, Section 82030 provides that the “[i]ncome of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.” (Section 82030(a).) You stated you have been a partner with Ralph J. Leech in the law firm of Moseley & Leech since 1980.  Assuming each partner has a 50 percent interest in the firm, 50 percent of any income received by the firm is considered your pro rata share.  Accordingly, any person who paid or promised a payment of $1,000 or more to Moseley & Leech in the 12 months prior to a governmental decision in which you participated or made as a consultant, is also a source of income to you.


You stated that Moseley and Leech, through Mr. Leech, rendered legal services to former Police Chief Wayne C. Clayton.  We presume the firm received income from Mr. Clayton for those services.  However, to determine whether the source of a payment is a potentially disqualifying financial interest pursuant to Section 87103(c), you must look back 12 months from the time of the decision.  (Rigler Advice Letter, No. A-85-118.)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)


� “Immediate family” means the spouse and dependent children.  (Section 82029.) 





