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August 6, 2001

Gene Smith

Post Office Box 5608

Chico, CA 95927

Re:
Your Request for Advice


Our File No.   A-01-163

Dear Mr. Smith:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTIONS


1.  May you participate, as the chairperson of the Butte County Commission for Children and Families, in developing requests for proposals (RFPs) where one of the applicants is a former employer and is a member organization of your current employer?


2.  May you vote on the acceptance of a proposal from an applicant where one of the applicants is a former employer and is a member organization of your current employer?


3.  May you negotiate contract terms and amounts with a former employer that is also a member organization of your current employer?

CONCLUSIONS


You may participate in all of the above-described governmental decisions involving your former employer, because those decisions will have no reasonably foreseeable material financial effect on your economic interest.
FACTS


You are the chairperson of the Butte County Commission for Children and Families (County Commission). The County Commission oversees implementation of Proposition 10, California Children and Families Act of 1998 (Health and Safety Code 

§ 130100 et seq.) for the county.  The duties of the County Commission include the development of a strategic plan for the county for the support and improvement of early childhood development in the county.  (Health & Safety Code §130140(a)(1)(c).)  At the county level, the Commission administers funds provided from the California Children and Families Trust Fund and has the power to enter into contracts to carry out the purposes of the California Children and Families Act of 1998. (Health & Safety Code 

§ 130140.1.) You were appointed chairperson by the Butte County Board of Supervisors as a member of a community based organization with the “goal of promoting nurturing and early childhood development….” (Health & Safety Code § 13040(a)(1)(A)(iii).)

You are also currently employed by a statewide private, non-profit membership corporation, the California Child Care Resource and Referral Network (“CCRRN”).  It has gross yearly receipts of between $1,000,000 and $10,000,000.  The CCRRN has 61 local member agencies throughout California.  Four years ago you were employed by one of these member agencies, Valley Oak Children’s Services, in Butte County.  Valley Oak Children’s Services is an incorporated private, non-profit membership organization governed by a separate board of directors from the CCRRN.


The CCRRN provides networking facilities for information sharing to its member agencies and provides representation to them on a statewide basis only.  Member agencies pay dues to be a member of the CCRRN.  Your duties as an employee of the CCRRN include consultation on an as-needed basis with member agencies, liaison between member agencies and the main office in San Francisco, representation of CCRRN with state agencies, such as California Department of Education, Child Development Division, and monitoring of specific contracts between the CCRRN and member agencies.  You are directly responsible to the executive director of the CCRRN. Your salary is supported solely by a grant from the California Endowment and a contract with CDE/CDD.  You receive no financial benefit from the success or failure of any of the member agencies.  


As the Butte County Commission moves forward with implementing the provisions of Proposition 10, there is a very real possibility that Valley Oak Children’s Services will either apply for funds from the Commission or be considered for receipt of sole-source contracts from the Commission. 

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.
Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision? 


As the chairperson of the Butte County Commission for Children and Families you are a public official under the Act.  (§§ 82041, 82048; Regulation 18701; see also Health & Safety Code § 130140.1(a)(1)(2).)  In voting on applicants submitting proposals to the County Commission, you are making a governmental decision. (Regulation 18702.1(a)(1).) In negotiating contract terms and amounts with service providers, you are participating in making a governmental decision. (Regulation 18702.2(a).)

Step Three: What is the “economic interest” of the public official?


 You have an economic interest in your employer, the CCRRN, as a source of income.
 (Regulation 18703.3(a).)  You do not have an interest in Valley Oak Children’s Services as your former employer because all income from it was accrued prior to you becoming a public official, your income was received in the normal course of business, and there was no expectation at the time you “assumed office of renewed employment with [your] former employer.” (Regulation 18703.3(b).) 

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


The CCRRN has not “initiated any proceeding” nor is it a “named party” in any matter before the County Commission.  As such, it is indirectly involved in the anticipated decisions regarding Valley Oak Children’s Services.

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Whether the financial effect of a governmental decision on a public official’s economic interest is material and reasonably foreseeable depends upon the facts and circumstances of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

As the CCRRN is a non-profit organization that is indirectly involved in a governmental decision, the materiality standard is as follows:

(D) For an entity whose gross annual receipts are more than $1,000,000, but less than or equal to $10,000,000 the effect of the decision will be any of the following:

(i) The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $100,000 or more.

(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $25,000 or more.

(iii) The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $100,000 or more. (Regulation 18705.3(b)(2)(D)(i-iii).)

Nothing in the facts that you have provided indicates that the effect of decision involving Valley Oak Children’s Services, as a member organization of the CCRRN, will have any effect on the gross receipts of the CCRRN.  You also state that you receive no financial benefit from the success or failure of any of the member agencies. As such, your participation in the decisions involving Valley Oak Children’s Services will not have a reasonably foreseeable material financial effect on your economic interest in your employer as a source of income. 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr.



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


� We do not analyze whether Valley Oak Children’s Services has a subsidiary relationship to the California Child Care Resource and Referral Network, as that analysis is not applicable to nonprofit organizations. (§ 82005; Regulation 18703.1(c); Quintanilla Advice Letter, No. A-00-196.)


�  In light of our conclusion, it is not necessary to further analyze your request under steps seven and eight, which address general exceptions to disqualification. (See Regulations 18707-18708.)








