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August 31, 2001

Sarah Lazarus, Deputy City Attorney

Office of the City Attorney

City of Huntington Beach

Post Office Box 190

Huntington Beach, CA 92648

Re:
Your Request for Informal Assistance


Our File No.   I-01-164

Dear Ms. Lazarus:


This letter is in response to your request for advice on behalf of the Huntington Beach Convention and Visitor’s Bureau regarding the provisions of the Political Reform Act (the “Act”).
  As you do not indicate whether the members of the board of directors have requested your assistance in seeking advice on their behalf, we are treating this letter as a request for informal assistance.

QUESTION


Are the members of the Board of Directors of the Huntington Beach Convention and Visitor’s Bureau subject to the Political Reform Act and therefore required to annually file a “Form 700”?

CONCLUSION


The members of the Huntington Beach Convention and Visitor’s Bureau Board of Directors are considered members of a local government agency and are therefore subject to the Political Reform Act and required to file the annual “Form 700.”

FACTS


The Huntington Beach Convention and Visitor’s Bureau (“Bureau”) was created in 1989.  It was and is a non-profit tax-exempt corporation organized under Section 501(c)(6) of the Internal Revenue Code. The purpose of the Bureau was and is to create, develop, promote and maintain a visitors and conference industry in a manner that will benefit the City of Huntington Beach.  Its functions include representing the city in soliciting conventions and visitors, publicizing the advantages of the city for conventions and vacationing travelers, engaging in lobbying and legislative advocacy germane to the interests of the city’s tourism industry and fostering high business standards in the visitor serving community.  


The Bureau was not formed by the city, however, until 1994, the bylaws of the Bureau required that one voting member of the Board of Directors be the mayor or an individual appointed by him or her.  After the changes made to the bylaws in 1994, there is no longer a requirement that any city official serve on the Board.  It also should be noted that city approval is required for any amendment to the bylaws.  


Although currently there are no voting members of the board of directors of the Bureau who are also city council members, in the past, council members have served on the Board.  The city council does not direct the Bureau either in its day-to-day operation or in its policymaking.  The Bureau does not report to the city council.  Nevertheless, the Bureau has as its sole source of income money given via grant agreements from the City of Huntington Beach, as directed by the council.  It therefore appears that as a practical matter, the city has the power to terminate the Board or control its operations by way of grant conditions.  

ANALYSIS


In order to determine whether the Huntington Beach Convention and Visitor’s Bureau Board of Directors are subject to the Act and therefore required to file the “Form 700,” it must be determined whether the directors are public officials. Section 82048 states: “‘Public official’ means every member, officer, employee or consultant of a state or local government agency….”  A local government agency is defined in Section 82041 as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  Accordingly, the question at issue here is whether the Bureau is considered a local government agency.

To make this determination, the Commission in its Seigel opinion provided several criteria to be considered. They are:

1. Whether the impetus for formation of the corporation originated with a government agency;

2. Whether it is substantially funded by, or its primary source for funds is, a government agency;

3. Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

4. Whether the corporation is treated as a public entity by other statutory provisions. (In re Seigel (1977) 3 FPPC 62.)

Impetus for Formation

You stated in your letter that the purpose of the bureau is to “create, develop, promote and maintain a visitors and conference industry.” The reason for doing so is to publicize the advantages of the city, solicit conventions and tourism, and engage in other activities to benefit the City of Huntington Beach.  Although the Bureau was not formed by the city until 1994, the mayor, or the mayor’s appointee, was required by the Bureau’s bylaws to be a voting member of the board of directors.  Additionally, city council members have also participated as voting members of the board. Because the underlying purpose of the Bureau is to represent the business and tourism industry of the city, it can be concluded that the impetus for the formation of the Bureau came from the city, a government agency.  Therefore, the first criterion set forth by Siegel is met.

Funded by a Governmental Agency 

Next, you have indicated in your letter that the city is the Bureau’s sole source of income and therefore, the second criterion in Siegel is met.

Service which Public Agencies Traditionally Perform

Even though the operation of a convention bureau is sometimes performed by cities, it is performed equally as often by non-governmental entities. Although the services performed by the Bureau benefit the city, they also benefit private tourism and convention-related businesses throughout Huntington Beach. (See In re Leach (1978) 4 FPPC Ops. 48.)  Thus, the third criterion from Siegel is not met.

Treated as a Public Entity by Other Statutes

Because of its non-profit, tax exempt status under Section 501(c)(6) of the IRS Code, the Bureau enjoys tax benefits similar to public agencies.  Therefore, the fourth criterion from Siegel is met.

The Seigel opinion provides that certain criteria must be evaluated when determining whether an entity is a public agency or not.  It does not, however, require that all four criteria be met.  Therefore, because the Bureau meets three of the four factors from the Seigel opinion, we conclude it is a local government agency within the meaning of Section 82041.  As such, the board of directors are public officials under section 82048 as members of a local government agency and therefore, must comply with the Act and applicable reporting requirements.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kevin Hall


Intern, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).) 





