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October 3, 2001

Barbara Bailey

10725 Fig Grove Road

Madera, CA 93638

Re:
Your Request for Advice


Our File No.   A-01-165

Dear Ms. Bailey:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1FPPC Ops. 71.)

QUESTION


Will your implementation of a program funded by Proposition 10 monies constitute a “conflict of interest?”

CONCLUSION

Because a conflict of interest will arise only when a public official is making, participating in making, or influencing a governmental decision, the conflict-of-interest rules will not prohibit you from participating in the implementation of the program about which you have inquired.  However, this advice is limited to provisions of the Act.
FACTS


You are a commissioner for the Prop 10/Madera County Children and Families Commission (“MCCFC”) and have been asked to help implement a program that was funded through Prop 10 monies.  


When you were first appointed to the MCCFC commission, you were self-employed and represented Madera as a community representative.  In July 2000, you closed your business and went to work for Darin M. Camarena Health Centers, Inc. (“DMCHC”), a private non-profit agency, as a project director of their teen pregnancy prevention and tobacco grants.  


Since your employment at DMCHC, they applied to the Madera County Children and Families Commission for a grant to implement a literacy program in their waiting rooms for children 0-5 years of age.  You have refrained from discussion or voting on this project.  


Since the awarding of this grant, there has been a delay in getting the literacy coordinator on board; the hired educator has an obligation to teach summer school and will not be available until the end of the summer.  DMCHC has approached you (as the project director of several current grant programs) to start the volunteer portion of this program and participate in the planning of meetings.  DMCHC also received a separate grant from Reach Out and Read (not related to Prop 10 monies) to purchase books.  DMCHC has requested that you write the semi-annual progress reports outlining your achievements to Reach Out and Read.  

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  This analysis is summarized in the Commission document entitled, “Can I Vote? Conflict of Interest Overview” which we have enclosed for your convenience.  The first two steps of the analysis are applicable to your question.

Step One:  Status as a Public Official

The Act’s conflict-of-interest provisions apply only to “public officials.”

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  As a member of the MCCFC, you are a “public official,” and therefore subject to the Act’s conflict-of-interest rules.

Step Two:  Participation in a Governmental Decision

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

You have inquired about actions you would carry out as an employee of DMCHC, a private agency, and not as a commissioner of the MCCFC.  The activities you wish to participate in to implement DMCHC programs funded by Proposition 10 monies are not governmental decisions because these activities would not be made by you as a public official on behalf of your public agency.  For the same reason, administering a program which is not also funded by the MCCFC would not constitute a governmental decision.

Because a conflict of interest will arise only when a public official is making, participating in making, or influencing a governmental decision, the conflict of interest rules do not apply to the implementation of these programs as you have described, and you will not have a conflict of interest under provisions of the Act.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  


Natalie Bocanegra



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





