





August 14, 2001

William W. Wynder

Burke, Williams & Sorensen, LLP

18301 Von Karman Avenue, Suite 1050

Irvine, CA 92612-1009

Re:
Your Request for Advice


Our File No.  A-01-166

Dear Mr. Wynder:

This letter is in response to your request for advice about the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Act requires that the Commission provide written advice to any person whose duties under the Act are in question or to that person’s authorized representative.  (Section 83114(b); Regulation 18329(a).)  However, the Commission may decline to provide written advice where the requestor is seeking advice, which requires us to evaluate conduct that has already occurred.  (Regulation 18329(b)(8)(A).)  In addition, the Commission may also decline to provide written advice if it would be inappropriate or otherwise not in the public interest to do so.  (Regulation 18329(b)(8)(F).)

Formal written advice is the application of law to a given set of facts provided by the requestor and has the purpose of conferring immunity on the requestor.  (Section 83114; Regulation 18329(b)(7).)  We have previously declined to render advice with regard to Lawndale City Councilmember Neil Roth’s participation in governmental decisions regarding these particular matters because it related to past conduct.  (File No. W-99-275.)  After a careful review of the facts that you provided, except as to the issue 

of his legally required participation in certain governmental decisions, we decline to provide written advice to you in regard to your current questions about Councilmember Roth because it involves analysis of a series of interrelated decisions, some of which have already occurred, such that issuing advice at this time would relate to past conduct and, therefore, would not further the impartial, effective administration of the Act so mandated by Section 83111.  For purposes of this letter it will be assumed that Councilmember Roth has a conflict of interest in all of the prospective governmental decisions which are the subject of your request for advice, and he can only participate, insofar as he is legally required to make, or participate in making, a governmental decision under Regulation 18708.

With regard to Mayor Harold Hoffman, the facts that you have provided do not raise any issues of past conduct on his part, and we will respond to the full scope of your inquiries about his participation in the governmental decisions that are the subject of your request for advice.

QUESTIONS
1. May Mayor Hoffman participate in the decision-making of the city council in regard to the Hawthorne Boulevard Revitalization project?

2. May Councilmember Roth participate in condemnation decisions for the Civic Center Expansion project under the exception for legally required participation?

3. May either Mayor Hoffman or Councilmember Roth participate in decisions regarding the Hawthorne Boulevard Revitalization project under the exception for legally required participation?

CONCLUSIONS

1. Mayor Hoffman may not participate in the decision-making of the city council concerning the Hawthorne Boulevard Revitalization project because it will have a reasonably foreseeable material financial effect on his economic interest.

2. Councilmember Roth may participate in condemnation decisions for the Civic Center Expansion project under the exception for legally required participation.

3. Either Mayor Hoffman or Councilmember Roth may participate in decisions regarding the Hawthorne Boulevard Revitalization project under the exception for legally required participation.

FACTS


Your request for advice pertains to projected decisions of the Lawndale City Council (Council) and the Lawndale Redevelopment Agency (Agency) regarding two major redevelopment projects in the city, the Civic Center Expansion project and the Hawthorne Boulevard Revitalization project.  Councilmember Roth and Mayor Hoffman sit on both the Council and the Agency board of directors (Board),
 which are the decision-making bodies for these two projects. 


The Council and/or Board have made the following decisions:


Civic Center Expansion

1. Identification of real property sites for purposes of possible acquisition for expansion of the Civic Center and/or providing additional meeting or teen facilities;

2. Approval of a contract with a real property acquisitions specialist for the above acquisitions;

Hawthorne Boulevard Revitalization

1. Approval of a specific plan known as the Hawthorne Boulevard Specific Plan;

2. Certification of the Hawthorne Boulevard Specific Plan Environmental Impact Report (“EIR’); and 

3. Award of a contract for the design of a streetscape along Hawthorne Boulevard.

The following decisions are scheduled for Council and/or Board consideration within the next year:

Civic Center Expansion

1. Scope and design of the buildings for development of the Civic Center Expansion project;

2. Price to be paid for properties to be acquired which are necessary to effectuate the expansion; 

3. Whether the power of eminent domain will be used to acquire the properties necessary to effectuate the expansion;
 

4. Whether the project will be expanded to include a partnership with the Lawndale School Board, including abandonment of certain public rights-of-way, utilization of portions of Civic Center property for joint use as a Public/School Library between the City and School Board, and approval of reciprocal property easements between the City and School Board to effectuate the joint use of the City and School Board facilities.

Hawthorne Boulevard Revitalization

1. Approval of agreements between the City and CalTrans to ensure CTC funding necessary to supplement the City’s funding of the $15 million revitalization project by no later than December 2001;

2. Approval of plans for bid of construction of the revitalization project by no later than January 2002;

3. Award of revitalization construction contracts by no later than June 2002;

4. Approval of Notice of Completion by no later than November 2002.  

Mayor Hoffman owns and resides in property located within 500 feet of Hawthorne Boulevard, which is the subject of the revitalization project.  The revitalization project encompasses the entire portion of Hawthorne Boulevard throughout the city, including those portions that are within 500 feet of the mayor’s residence. 


As stated above, for purposes of this letter, we have assumed that a conflict of interest exists as to Mr. Roth’s participating in governmental decisions involving both projects.  Assuming that there is also a conflict of interest in Mayor Hoffman’s participating in the governmental decisions regarding the Hawthorne Boulevard project, an issue arises as to the lack of a quorum on the city council to make decisions regarding both projects because of the ongoing illness of another council member. This council member has been hospitalized since May 2001, while awaiting a necessary liver transplant.  Her illness is very serious and no immediate prospects exist for a liver transplant.  She is confined to a hospital bed and unable to attend any meetings of the Council or Board. 

ANALYSIS

Question One: May Mayor Hoffman participate in the decision-making of the city council in regard to the Hawthorne Boulevard Revitalization project?
�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18997, of the California Code of Regulations. 


�   The membership of the Board is the same as the Council.


�  You noted in a telephone conversation with this office on August 8, 2001, that the eminent domain decision would require a supermajority vote of 4 of your 5 members.





