





September 4, 2001

Karin D. Troedsson

Deputy Town Attorney

Town of Yountville

6550 Yount Street

Yountville, CA 94599 

Re:
Your Request for Advice


Our File No.  A-01-172

Dear Ms. Troedsson:


This letter is in response to your request for advice on behalf of Mayor Mary Lou Holt regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

1. May Mayor Holt participate in decisions regarding the floodwall project either because there are sufficient facts to rebut the presumption of a conflict or because the “public generally” exception to the conflict of interest provisions in the Political Reform Act applies?
CONCLUSION

1. Yes.  The mayor may participate in the floodwall project decision under the “public generally” exception. 

FACTS


The Town of Yountville has prepared a factual analysis and requests determination from the facts presented as to Mayor Mary Lou Holt’s eligibility in participation on the Town of Yountville’s flood wall proceedings.  This request, including the additional information you have provided, is a follow-up to our advice letter, A-01-077, dated August 3, 2001.


The proposed floodwall would be located within 500 feet of approximately 34% of the homeowners in Yountville.  This equates to approximately 11.4% of all property owners within the jurisdiction.  


The town engineer has estimated that approximately 70% of the homeowners in Yountville, including the mayor, will not receive any flood protection benefit from the proposed floodwall.  Additionally, the engineer has estimated that this same 70% of homeowners will receive no financial benefit from the floodwall project.


The Initial Study forecasts only minor land use changes for the majority of homeowners in Yountville, including the mayor.


The proposed floodwall will have no growth-inducing effects on the mayor and 100% of all homeowners.  Similarly, there will be no effect for 100% of the population on utilities or public services, transportation, traffic, and parking.


There is a projected temporary effect on air quality and noise, due to construction of the floodwall.  This is estimated to impact between 11% and 30% of all homeowners in Yountville, including the mayor.  Additionally, there is a potential minor, or mitigated effect on geology and soils within the town, which is forecast to impact between 11% and 30% of all homeowners, including the mayor.


There are some potential minor effects anticipated on hydrology and water quality, primarily with regard to water surface changes.  These will affect some 11% to 30% of all homeowners in town, including the mayor.  Likewise, during construction of the floodwall, it is anticipated that some hazardous materials may be used.  This temporary effect will impact 11% to 30% of all homeowners in town, including the mayor.


There are no anticipated effects for any of the town’s population on biological resources, recreation, cultural resources, aesthetics, or energy.  Therefore, 100% of the town, including the mayor, will experience the same lack of effect in these areas.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision as follows:

“(1) Determine whether the individual is a public official, within the meaning of the Act....

“(2) Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision....

“(3) Identify the public official’s economic interests....

“(4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision….

“(5) Determine the applicable materiality standard for each economic interest....

“(6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect ... on each economic interest identified....

“(7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally.…

“(8) Determine if the public official’s participation is legally required despite the conflict of interest....”
Your question concerns the sixth and seventh steps in the standard conflict-of- interest analysis. You have included an 8-page summary analyzing the effects of the floodwall to assist in determining whether there are sufficient facts to rebut the presumption that other consequences, particularly negative effects, of the floodwall’s construction could financially affect Mayor Holt’s property, (regulation 18705.2(a)(1)); and to identify all measurable effects from the decision to construct the floodwall, in order to determine whether 10-percent or more of the homeowners will be affected in substantially the same manner (regulations 18707-18707.9.)

Step 6:

Is it reasonably foreseeable that the governmental decision will have a material financial effect on the mayor’s interest in real property (her residence)?

Generally, it is presumed to be reasonably foreseeable that a public official’s property, located within 500 feet of property which is the subject of a governmental decision, will experience a material financial effect as a result of that decision. (Regulation 18705.2(a)(1).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property. (Regulations 18705.2(a)(1); 18705(c)(1).)

You have provided information analyzing fifteen different factors related to the floodwall project, with accompanying data from planning staff and the Initial Study of Environmental Significance, and have indicated that it is not reasonably foreseeable that any of the factors would have a material financial effect on the mayor’s interest in real property. The Commission does not act as a finder of fact in providing advice.  (In Re Oglesby (1975) 1 FPPC Ops. 71.) Ultimately, as the public official with the potential conflict, the mayor bears the responsibility of deciding whether a material financial effect is reasonably foreseeable.  The mayor may consult third parties when making that determination, and may rely on their opinion if it is reasonable to do so under the circumstances, and where the reliance is in good faith.

Step 7:

Is the reasonably foreseeable financial effect distinguishable from the effect on the public generally?

If Mayor Holt determines that there is any reasonably foreseeable financial effect from the governmental decision on her interest in real property, she must then determine if this effect is distinguishable from the effect on the public generally. (Regulation 18700(b)(7).)

Regulation 18707(b) outlines a four-step process to use in determining if the effect of a decision is not distinguishable from the effect on the public generally.

Step One- Identify each specific person or real property (economic interest) that is materially affected by the decision.

You have indicated that there are 744 property owners in Yountville, with 85 property owners within 500 feet of the floodwall project.  This is equivalent to 11.4% of total property owners. Additionally, you have provided information that 34% of all homeowners are located within 500 feet of the project.  

Step Two-Determine the applicable “significant segment” rule for each person or real property identified in step one.

In this step we must look to regulation 18707.1 for the appropriate “significant segment” rule applicable to interests in real property. The applicable regulation, 18707.1(b)(1)(B)(i), instructs that the material financial effect of a governmental decision on a public official’s economic interest in real property is indistinguishable from its effect on the public generally, if the decision also effects 10% or more of all property owners or all homeowners in the jurisdiction of the official’s agency, or the district the public official represents.  This is the rule to be applied throughout the analysis as it continues.

Step Three-Determine if the significant segment is affected by the governmental decision as set forth in the applicable “significant segment” rule.

Your request for advice addresses fifteen factors and their effects on the percentages of homeowners and/or property owners to be considered in this analysis.  Here we must determine whether the decision will affect 10% or more of all property owners or homeowners.  We have summarized these statistics as follows:

The town engineer has estimated that approximately 70% of the homeowners in Yountville will receive no flood protection benefit from the proposed floodwall project.  This same 70% of homeowners will receive no financial benefit from the project.

The Initial Study forecasts only minor land use changes for the majority of homeowners in Yountville.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





