File No.  A-01-173

Page No. 2







August 1, 2001

Russ Bogh, Assemblyman

California Legislature

State Capitol

Post Office Box 942849

Sacramento, CA 94249-0065

Re:
Your Request for Advice


Our File No.  A-01-173

Dear Assemblyman Bogh:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to the provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION

1.  May you, as a member of the State Assembly, author, vote on, or otherwise try to persuade other members of the State Legislature with regard to legislation affecting your former employer, Southern California Edison?

2.  May you, as a member of the State Assembly, author, vote on, or otherwise try to persuade other members of the State Legislature with regard to legislation that affects the electrical utility industry generally, including Southern California Edison?

CONCLUSION

1. You may author, vote on, or otherwise try to persuade other members of the State Legislature with regard to legislation affecting Southern California Edison, because you do not have an economic interest in the governmental decision.

2.  You may author, vote on, or otherwise try to persuade other members of the State Legislature with regard to legislation affecting the electrical utility industry generally, including Southern California Edison, because you do not have an economic interest in the governmental decision.

FACTS


You became a member of the Assembly on April 5, 2001.  Until January 8, 2001, you were an employee of Southern California Edison Company (“SCE”), which is an electric utility.  All of your income from SCE was accrued before you joined the Assembly on April 5, 2001.  In addition, your income from SCE was earned in the normal course of your previous employment and you currently have no expectation, nor did you have one at the time you assumed your Assembly office, of renewed employment with SCE.  Your only current financial connection with SCE is in the form of a company pension plan, called the Cash Balance Plan, which is a defined benefit plan subject to Internal Revenue Code Section 401(a) in which you are vested in the sum of approximately $10,000.  SCE has made no contributions to the Cash Balance Plan since you left employment and will not do so in the future.  You are not yet of an age at which you are able to draw against the Cash Balance Plan and, instead, have applied to transfer the funds in that plan to the state’s 401(k) retirement plan, which is qualified under I.R.S. Code § 401(a).  While all of the paperwork for the transaction has been completed and processed, you do not expect to receive a check for this amount, which is approximately $10,000, until August 1, 2001.


Legislation is currently pending before the Legislature that, under FPPC regulations, will probably have a material financial impact on SCE.  Some of this legislation may pertain only to SCE, and some may pertain to electrical utilities (including SCE), generally.  SCE is a lobbyist employer under the Political Reform Act.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)  All public officials, including members of the Legislature, will have a conflict of interest in any decision that will have a reasonably foreseeable material financial effect on their financial interests.  (§ 87103, Nation Advice Letter, No. A-01-091.)  Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.

Step One: Is the individual a “public official?”


It is clear under the statute, and assumed by your letter, that you are a public official under the Act.  (§ 82048.)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?

Both of the issues on which you seek advice pertain to you authoring, voting, or trying to persuade other legislators regarding legislation.  Such action(s) constitute making or participating in making a governmental decision under the Act. (Regulation 18702.1.) 

Under § 87102.5 the administrative penalties for violations of conflict-of-interest provisions of the Act are only applicable in connection with certain specified legislative actions.  Because we have determined below that you do not have an economic interest for conflict-of-interest purposes under the Act, it is not necessary to discuss whether the decisions specified in your letter come within the purview of § 87102.5.

Step Three: What is the “economic interest” of the public official?


The third step in the analysis of a conflict-of-interest issue is to identify the “economic interest” of the public official that may be affected by the governmental decision.  (Regulation 18703 et seq.) Absent some “economic interest” in a decision as defined in § 87103, you will not have a conflict of interest in the governmental decision.  

One of the types of “economic interests” a public official can have is an interest in a source of income.  (Regulation 18703.3.) The potential sources of income you have set forth are the salary payments from your former employer, Southern California Edison, that you received in the preceding 12 months, and your interest in a company pension plan. Under Regulation 18703.3, salary from a former employer is not an economic interest for purposes of the Act if:

“All income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.” (18703.3(b).)

From the facts provided by you, all of the income from Southern California Edison was accrued in the normal course of your employment prior to your taking office, and there was/is no expectation that you will be renewing your employment with SCE.  As such, the salary previously received by you from your former employer does not constitute an economic interest under the Act.


You have an interest in a company pension plan, the Cash Balance Plan, which is a defined benefit plan under I.R.S. Code § 401(a).  “Payments received under a defined benefit pension plan qualified under Internal Revenue Code Section 401(a)” are excluded from the definition of income under the Act. (§ 82030(b)(11).)  Accordingly, we have previously advised that a public official does not have a disqualifying economic interest based solely on an interest in, or future payments from, a defined benefit pension plan. (Gillan Advice Letter, No. A-95-304; see also Harris Advice Letter No. A-82-207, In re Elmore (1977) 4 FPPC Ops. 8.) As such, your interest in the “Cash Balance Plan” does not constitute an economic interest for conflict-of-interest purposes under the Act. 

With respect to your impending transfer of funds into the state’s 401(k) retirement plan, as this is a prospective economic interest, we cannot determine whether the investments in the plan would pose a conflict-of-interest until such time as the funds are transferred and the nature of the investments in the plan is determined.  (Regulation 18329(b)(8)(C).) However, it is of note that under the Act, the term “investment” does not include an “interest in a diversified mutual fund registered with the Securities and Exchange Commission….” (§ 82034; see also Gillan Advice Letter, No. I-98-216, copy enclosed.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr. 



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)





