





September 17, 2001

Frederick G. Soley, City Attorney

City of Vallejo

Post Office Box 3068

Vallejo, CA 94590-5934

Re:
Your Request for Advice


Our File No.   A-01-181

Dear Mr. Soley:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the "Act").

QUESTION


May various members of the Vallejo City Council participate in decisions regarding adoption of a Residential Rental Inspection Program?

CONCLUSION


As described below, some members of the council have a conflict of interest with respect to adoption of the inspection program.  Under certain circumstances, however, these officials may be able to participate in decisions about the program under the limited scenario described herein.

FACTS


The Vallejo City Council is being asked to consider adoption by ordinance of a Residential Rental Inspection Program.  The exact form and scope of such a program is unknown at this time.  You enclose a copy of a letter from Tom Egidio, President of the Vallejo Chamber of Commerce and Michael Sparks, Project Director of Fighting Back Partnership, to the Honorable Anthony J. Intintoli, Jr., Mayor of the City of Vallejo, 

setting forth some of the issues being presented to the city council for resolution.  If a Residential Rental Inspection Program ordinance is adopted, it will apply to all residential rental property within the City of Vallejo.  While the cost of the program to landlords is uncertain, the estimates range from a fee of $30.00 per rental unit annually to a once every five years fee of $150 per unit.


According to the facts you provided, some rental property interiors are out of compliance with Vallejo codes.  These properties pose health and safety problems to their tenants.  The percentage of such properties is unknown at this time.  A working group has agreed that operating rental property in the City of Vallejo is a business.  This determination extends to all rental property including single-family units and multi-unit apartment complexes.


The working group has developed an interior inspection protocol focusing on health and safety violations.  There also is a community education and training component for property owners and property managers regarding the nature and expectations of the rental program and available training to assist landlords with their responsibilities.  The group recommends that rental property interiors which should first be inspected for health and safety violations are those that have come to the attention of Code Enforcement, Building Department, Beat Health, Vallejo Neighborhood Revitalization Program, the Fire Department and other departments.


The city council is composed of seven elected officials: the Mayor and six council members.  Several of the council members own rental property within the City of Vallejo:  Councilmember Gerald Davis owns three rental properties; Councilmember Donahue owns several parcels of rental property; Councilmember Cloutier owns one rental property within the city.  Also, Councilmember Davis is a co-owner of Davis & Associates Real Estate, located in the City of Vallejo, a real estate sales and property management business, with clients located in the City of Vallejo.  In addition to his Vallejo residence, Mayor Anthony J. Intintoli, Jr. has an ownership interest in real property located within the City of Vallejo. The property in question was owned by the mayor's parents.  In 1988, the mayor, his brother and sisters inherited the property.  A loan was taken out to pay off Medi-Cal liens.  The mayor's brother resides on the property and pays the loan payment.  The mayor receives no money in rent from his brother.  This is not a rental property.  


All council members are homeowners in the city.  The remaining three council members have no rental properties or other real property interests relevant to this inquiry.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 sets out the following eight-step analysis.

1. Public Official

The conflict-of-interest provisions apply only to public officials. (Section 87100). As members of the Vallejo City Council, these officials are "public official[s]" subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

2. Conduct Covered
The conflict-of-interest provisions cover specific conduct: making, participating in making, or attempting to use his or her official position to influence a governmental decision.  (Section 87100).  Discussing and voting on whether to adopt an ordinance is considered making, or participating in making, or influencing a governmental decision and is therefore regulated by the Act. (Regulation 18702.1(a)(3).)

3. Identifying Relevant Economic Interests 

The Act's conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  (Regulation 18703).  The Commission has enumerated several economic interests, including, but not limited to, any interest in real property in which the official has a direct or indirect interest worth $2,000 or more.  (Regulation 18703.2.)  We shall identify each member's interests in turn.

1.
Davis:  Mr. Davis owns or has an ownership interest in three rental properties within the city, and owns the home in which he resides.

2.
Donahue:  Mr. Donahue owns multiple parcels of rental property within the city and owns the home in which he resides.

3.
Cloutier:  Mr. Cloutier owns one rental property within the city and owns the home in which he resides.

4.
Intintoli:  The mayor has an ownership interest in real property within the city.  Specifically, the interest is in a home currently occupied by a sibling, and co-owned with the mayor and his siblings.  The property is not a rental property and there are no plans to rent the house in the future.  The mayor owns the home in which he resides.

5.
Councilmembers Pitts, Rey and Schivley:  These council members have no rental properties in the city.  Their only real property interests in the city are the interests in their respective personal residences.  There is no indication any of these officials intends to convert their personal residences to rental properties in the future.

4. Direct or Indirect Involvement 


Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of a governmental decision, or if any part of the real property is located within 500 feet of the proposed boundaries of the real property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a).)  Also, real property is directly involved when “the governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such real property.”  (Reg. 18704.2, subd. (a)(3).)  For decisions in which the official's real property is not the subject of a governmental decision and is more than 500 feet from the proposed boundary, the official is considered indirectly involved in the decision.


Councilmembers Davis, Donahue and Cloutier each own rental properties that would be subject to the imposition of a fee assessed on the rental property if the city adopts an ordinance of the type contemplated at this time.  Accordingly, these properties are directly involved in the governmental decisions at issue.
  (Reg. 18704.2, subd (a)(3).)


Mayor Intintoli has, in addition to his personal residence, an interest in a residence occupied by a member of his family.  The interest in the home is shared among the mayor and his siblings.  The occupying sibling pays the mortgage but pays no rent to the mayor or other siblings.  Because there is no intent to turn the property into a rental property in the future and because it is not a rental property now, this property will not foreseeably be subject to the subject ordinance.  Thus, we conclude the property is indirectly involved in the governmental decisions at issue.  (See Ramirez Advice Letter, A-00-259, at p. 4; Furth Advice Letter, A-99-035, at p. 9.)  The same applies to the mayor's personal residence, since it also is not a rental property and there is no intention to turn the residence into a rental property in the future.


Councilmembers Pitts, Rey and Schivley own no rental properties in the city that might be subject to the ordinance.  As with the mayor, their personal residences are not rental properties and they do not intend to alter that fact in the future.  Accordingly, their personal residences are indirectly involved in the governmental decisions.

5 and 6. Materiality and Foreseeability Standards

Based on the materiality standard described in Regulation 18705.2, you must then decide whether it is foreseeable that the decision will have a material financial effect on the commissioner's residence.  A material financial effect is reasonably foreseeable if it is substantially likely to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  

Therefore, whether a council member has a conflict of interest depends on whether it is "reasonably foreseeable" that a given governmental decision will result in a material financial effect on the member's real property interest.  If the answer is "yes," the council member will have a conflict of interest (unless an exception applies).  If the answer is "no," there is no conflict of interest under the Act.  
Councilmembers Davis, Donahue and Cloutier:

As indicated above, these council members' rental properties are directly involved in the council decision.  For real property directly involved in a decision, Regulation 18705.2 provides that the financial effect of the decision on the real property is presumed to be material absent a showing that there will be no financial effect on the property.  (Reg. 18705.2(a)(1).)  It seems beyond dispute that the ordinance would have some financial effect on these rental properties given the scope of the ordinance as you have described it.  Thus, absent application of one of the exceptions to disqualification set forth below, Councilmembers Davis, Donahue and Cloutier may not participate in the four projected decisions on the Residential Rental Inspection Program project.

Mayor Intintoli and Councilmembers Pitts, Rey and Schivley:

For indirectly involved real property, we presume the effect on the property is not material absent specific circumstances. (Reg. 18705.2(b)(1).) This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property, which make it reasonably foreseeable the decision will have a material financial effect on the real property in question. Regulation 18705.2(b)(1) sets forth examples of specific circumstances that will be considered, which include but are not limited to, circumstances where the decision affects: 

"(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

"(B) The use of the real property in which the official has an economic interest; 

"(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood."

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  We note that Councilmembers Davis, Donahue and Cloutier also have an economic interest in tenants who are a Search Term Begin source Search Term End of Search Term Begin income Search Term End to them under section 87103(c).  However, this economic interest does not create a conflict of interest because under the “public generally” exception these decisions will affect the tenant in the same manner as other tenants in the City of Vallejo, a group that the Commission has stated constitutes a significant segment of the public. (In re Overstreet (1981) 6 FPPC Ops. 12.)  The "public generally" exception will be addressed further below.


�  Because these council members have properties directly involved in the governmental decision, and because the materiality standards are stricter for directly versus indirectly involved interests (see step 5, infra), we do not discuss further their economic interests in their personal residences, which likely are indirectly involved.  An analysis of their interests in their personal residences would follow the analysis discussed with respect to the other council members and their indirectly involved real property.








