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September 25, 2001

Gavin Newsom

San Francisco Board of Supervisors

City and County of San Francisco

City Hall

One Dr. Carlton B. Goodlett Place, Rm. 244

San Francisco, CA 94102-4689

Re:
Your Request for Advice


Our File No.   A-01-183

Dear Supervisor Newsom:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Reg. 18329(b)(8)(A).)

QUESTIONS

1. Do you have a conflict of interest in proposing legislation to allow “clean air vehicles” to park for free at parking meters in the City and County of San Francisco? 


2.   If you do not take advantage of the free parking privilege(s), does that change 

      the analysis as to whether you have a disqualifying conflict of interest?
CONCLUSIONS

1. You do have a conflict of interest in proposing such legislation, because as the owner of an eligible “clean air vehicle,” such legislation will have a reasonably foreseeable material financial effect on your economic interest in your personal finances. You may, however, still propose the legislation if you determine that it will affect you in the same manner as it will affect the public generally.

2. If you completely and unequivocally renounce any right(s) to avail yourself of the free parking privilege(s) under the legislation, you may introduce and vote on such legislation because it will not have a reasonable material financial effect on your economic interest in your personal finances.

FACTS


You are a member of the Board of Supervisors for the City and County of San Francisco.  You would like to introduce legislation that would extend the benefits offered to vehicles with “California Clean Air Vehicle Decals.”  Under current state law, owners of vehicles that meet specific exhaust emission standards are eligible to receive a set of clean air vehicle decals that will allow them to drive the vehicle in carpool lanes throughout California regardless of the number of occupants in the vehicle.  The legislation you are considering introducing would allow vehicles with clean air vehicle decals to park at city parking meters free of charge.  You currently own a vehicle that is eligible to receive the clean air vehicle decals and would be eligible for the attendant enhanced parking meter privileges under such legislation.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision. 

Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision?


As a member of the Board of Supervisors for the City and County of San Francisco proposing legislation and voting on the same, you are a “public official” making or participating in making a governmental decision under the Act. (§ 82048, Reg. 18702.1.)

Step Three: What is the “economic interest” of the public official?


You have an economic interest in your personal finances as an owner and user of a vehicle that will be eligible for the decals and free parking privileges in the city under your proposed legislation.  Therefore, you may incur reduced personal expenses for parking in the city. (Reg. 18703.5.) 

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


If there is any effect on your personal finances as a result of a governmental decision, your personal finances are directly involved in the decision. (Reg. 18704.5.) The facts as stated by you indicate that, absent your voluntary waiver of the free parking privileges, there would be at least some effect on your personal finances.  Therefore, your personal finances are directly involved in the decision. 

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Whether the financial effect of a governmental decision on a public official’s economic interest is material and reasonably foreseeable depends upon the facts and circumstances of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


“A reasonably foreseeable financial effect on a public official's personal finances is material if it is at least $250 in any 12-month period….” (Reg. 18705.5.)  While you have not submitted any facts as to the cost of parking in the City of San Francisco, it can be reasonably assumed that if you avail yourself of the free parking privileges on a regular basis, it would result in at least a $250 savings for you over a 12-month period.  It also would enhance the resale value of your eligible vehicle in the city.  Indeed, encouraging the use of such environmentally friendly vehicles would appear to be one of the objectives of the legislation that you propose.


You have inquired as to whether, by your not availing yourself of the free parking privileges, it affects the analysis of this issue.  The existence, or conversely the nonexistence, of affirmative acts on the part of a public official to take advantage of the financial effect of a governmental decision is a factor to be considered in the analysis of the reasonable foreseeability of a financial effect.  (Olson Advice Letter, No. A-00-237.)  In this regard, we have previously advised to the effect that if a public official completely and unequivocally renounces any intent to avail him/herself of the material financial benefit giving rise to a conflict-of-interest, he or she may participate in the decision.  (Libow Advice Letter, No. I-91-461.)  Therefore, if you completely and unequivocally renounce any right(s) to the benefits of the proposed legislation, you may participate in the decision to introduce and vote on the same. 

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict of interest rules?

In your letter, you have also inquired as to the application of the “public generally” exception to the decision to adopt the proposed legislation. Under the "public generally" exception, an official may still participate in a decision if the financial effect of the decision on the official's economic interest is indistinguishable from the decision's effect on the public generally. (§ 87103; Reg. 18707(a).) The "public generally" exception is codified in Regulations 18707-18707.9. Pursuant to these provisions, if a "significant segment" of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.  This exception is construed narrowly.  (Siprelle Advice Letter, No. A-98-153.) 

For decisions which affect “personal expenses,” such as the legislation that you will propose, a “significant segment” of the “public generally” is affected if “the decision also affects:

(i) Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents; or

(ii) 5,000 individuals who are residents of the jurisdiction.” 

(Reg. 18707.1(b)(A)(i)(ii).)

While there is a theoretical potential that this legislation may affect a “significant segment” of the your jurisdiction, your letter does not provide any facts as to how many “clean air vehicle” owners are in your jurisdiction that will be affected by the decision in the substantially the same manner that you will be.  As such, that is an issue that you will have to determine for yourself based upon the above standard.
  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr.



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


�   Because you have not set forth any facts suggesting application of the “legally required participation” exception, it is not discussed herein. (See Reg. 18708.)





