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October 17, 2001

Ronald R. Ball

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008-1989

Re:
Your Request for Advice


Our File No.   A-01-188

Dear Mr. Ball:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the "Act").

QUESTION


May Councilmember Matt Hall participate in the decision by the Carlsbad Municipal Water District when it considers the feasibility of a seawater desalination project in the City of Carlsbad?

CONCLUSION


Councilmember Hall may not participate in decisions about the feasibility of a seawater desalination project in the City of Carlsbad unless he can demonstrate that the decisions would have no foreseeable financial effect on his residence.

FACTS


On July 18, 2000, the Carlsbad Municipal Water District adopted a resolution providing that its board of directors authorize a private corporation to proceed with a study to explore the feasibility of a seawater desalination project in Carlsbad.  The private corporation has completed its feasibility study and is ready to present its report to the Carlsbad Municipal Water District shortly at an upcoming meeting.


One of the feasible sites reviewed by the corporation is the Encina Power Plant site.  The power plant is located 3,695 feet from Director Hall's residence, which was the subject of FPPC Advice Ltr. No. A-01-071.


The feasibility study would be presented to the Carlsbad Municipal Water District Board of Directors, which would decide in its sole discretion whether or not the proposed project is feasible.  If so, the board could decide to proceed further with the project which would involve the expenditure of public funds developing the contracts and agreements necessary for implementation of the project.  The site is designated and zoned PU "Public Utility" and would not require any amendments to the General Plan, the Zoning Ordinance or other legislative actions.  


Director Hall has no financial interest in Cabrillo Power, the property owner of the site where the Encina power station is located, nor any financial interest in the private corporation undertaking the feasibility study.  He owns no stock, receives no income and is not an employee, officer or director of either company.  His only interest is his personal residence located at 4046 Garfield Street, Carlsbad, California.  

ANALYSIS


Your question asks whether or not Councilmember Hall may participate in decisions of the water district when it considers the feasibility of a seawater desalination project in Carlsbad.  One of the sites being considered for such a project is the Encina Power Plant.  This site has been the cause of two previous requests from Mr. Hall for advice.  (See Ball Advice Letters A-98-124, A-01-071.)  We do not interpret your current advice request as a reconsideration of the advice rendered in the previous instances.  


As you know from our previous advice, the Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

(§ 87100.)  Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One and Two:  Is the individual a “public official” and is he participating in making or influencing a governmental decision?


As a member of the water district board, Mr. Hall is a public official under the Act.  Furthermore, he clearly would be participating in a governmental decision when the water district considers whether to proceed with development of the desalination project.

Step Three:  What are Mr. Hall’s economic interests?

The only economic interest relevant to this inquiry is Mr. Hall’s personal residence.  (§ 87103, subd. (b), Reg. 18703.2.) 

Steps Four - Six:  Is Mr. Hall's economic interest directly or indirectly involved in the decision?  Is a material financial effect reasonably foreseeable?

“Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.” (Reg.18704.2(a), emphasis added.)  This measurement is critical, for the financial effect on property located within 500 feet is presumed to be material, whereas property outside 500 feet is presumed not to be material.  (Reg. 18705.2.)  As in our previous advice of July1998, the issue presented is whether or not the "boundary to boundary" test is appropriate, or whether Mr. Hall may use a different measurement - that is, whether or not we step back from the general rule italicized above and instead, measure the distance from Mr. Hall's residence to the actual building that houses the Encina Power Plant structure, which is located some 3,700 feet away. 

The plain language of the materiality regulation requires that the distance be measured from the boundaries of the property affected by the decision.  (Reg. 18704.2.)  Where, however, the governmental decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the Commission has interpreted the regulations to allow the distance to be measured from that clearly defined and specifically affected portion.  (See Kraual Advice Letter, No. I‑92‑118.)
  However, when the decision or series of decisions affects the entire property or where the decisions affecting the isolated site are inextricably linked to the entire property, then the distance is measured from the boundary of the entire property.  (Nord Advice Letter, No. A‑82‑038.) 

For instance, the Lund Advice Letter, No. A-92-053, emphasizes that former regulation 18702.3 set forth standards for determining materiality in terms of distance to the boundaries of the project.  The Lund Advice Letter involved an official whose residence was located 260 feet from the boundaries of a proposed residential development.  The official believed that the proposed development would have no financial impact on her residence because between her residence and the development was a steeply sloping wooded hillside and virtually all traffic and services would access the new subdivision from the other side of the hill.  Although the sloping hillside was within the development project area, the official questioned whether the hillside should be counted for purposes of applying regulation 18702.3, because that area could not be developed and would remain open space.  The letter advised that for purposes of regulation 18702.3, measurement must be from the boundaries of the entire property that is the subject of the decision regardless of the contours of the property.       

As can be seen, whether the distance is measured to the boundaries of the entire parcel or to the boundaries of only a smaller parcel of property within the area depends heavily on the type of decision before the official.  In 1998, we concluded that decisions about rezoning the property were of such a nature that the entire area would be affected by the governmental decisions, and therefore the distance measured was to the nearest part of the property owned by the power companies.  You state in your current request for advice that the current water district decision does not require amendment to the General Plan, the Zoning Ordinance or other legislative actions.  

Examining the preliminary project description, however, from the proposed work plan developed  by a private corporation indicates one of the feasible sites reviewed is the Encina Power Plant.  In a discussion of the "issues" affecting the City of Carlsbad, the report mentions "the possible redevelopment (and possible relocation) of the Encina power plant...."  (Agenda Bill 485, 6/27/00, at p.1.)  Nowhere in the report is the scope of such relocation issues set forth nor is this language clarified to explain whether the consideration of the Encina site, and proposals down the road, will be limited solely to the physical plant or will extend to other parts of the property.  Given the facts you have provided with respect to the scope of the governmental decisions at issue, we are unable to conclude at this juncture whether the water district's feasibility decision and decision to proceed further with the project is limited only to one remote part of the Encina property.  

Accordingly, to determine whether Mr. Hall has a conflict of interest in these decisions, regulation 18704.2 requires that you consider the distance from his residence to the nearest part of the Encina property.  Thus, the stricter standard of regulation 18705.2, subdivision (a)(1), applies, and Mr. Hall may not participate in decisions regarding whether to proceed with the desalination project unless these decisions would have no foreseeable financial effect on his residence.  As you know, this is a difficult standard to meet, and unlikely to be met when such major decisions are at issue.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division

CST:jg
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Councilmember McMillan owned property within 300 feet of city-owned land.  The city-owned land consisted of the city hall, a local television studio, a public library, and a parking lot.  The possibly disqualifying city council decision concerned the public library.  The distance from Councilmember McMillan’s property to the library site was greater than 300 feet but within 2,500 feet.  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city-owned land, the shorter distance was to be used.  


� An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)





