





August 24, 2001

Bryan C. LeRoy

Burke, Williams & Sorensen, LLP

18301 Von Karman Avenue, Suite 1050

Irvine, CA 92612-1009

Re:
Your Request for Informal Assistance


Our File No.   I-01-191

Dear Mr. LeRoy:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since you have not named the official(s)

on whose behalf you are requesting advice, your request will be treated as one for

informal assistance.

QUESTION

Was the receipt of free admission to the opening ceremony by city officials in Dana Point a reportable gift?

CONCLUSION

The free admission is considered a reportable gift, unless returned or reimbursed within 30 days of receipt.  

FACTS


The St. Regis Hotel held a grand opening ceremony on August 11, 2001, in the City of Dana Point.  The owners and developers of the hotel had distributed invitations to each of the city council members, planning commissioners, city manager, all department heads, and several city staff members.  You understood that the hotel expected more than 1,500 guests at this event, including community leaders, media reporters, travel industry representatives, developers, contractors and other guests throughout Orange County and nationwide.  The hotel invited those persons who were either associated with the project or otherwise important to the hotel’s marketing efforts.



You also understood that the cost of the event including food and entertainment would exceed more than five hundred dollars ($500) per guest.  Your concern was that acceptance of this gift would violate the gift prohibitions of the Political Reform Act.  In response to this concern, the hotel manager rescinded the invitations to the Dana Point city officials and staff members.  Instead, the developer delivered a smaller number of invitations to the city manager rather than to individual city officials.  The city manager then determined who should attend.  You noted that only those city council members, planning commissioners, city manager, department heads, and city staff members who were originally invited could adequately represent the city at this event.  

The City of Dana Point, along with its beaches and hotels, is a principal vacation destination for tens of thousands of visitors each year.  The St. Regis Hotel is completely within the city limits, and its success is important to the city and the city’s revenues from transient occupancy tax.  

ANALYSIS

Pursuant to the Act, every public official must disclose all of his or her economic interests that may foreseeably be affected by the exercise of the official’s duties.  (Sections 81002(c), 87200-87313.)  A “public official” is defined broadly to include every natural person who is a “member, officer, employee or consultant of a state or local government agency....”  (Section 82048; Regulation 18701.)  There are a variety of obligations incumbent on an official who receives a gift or gifts.  

· Pursuant to Section 87207 and the city’s conflict-of-interest code, a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.  

· Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on “[a]ny donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $320 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.” (Section 87103(e).)  

· Finally, the Act provides gift limits. Section 89503(c) provides that “no designated employee of a local government agency shall accept gifts from any single source in any calendar year with a total value of more than $320 if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.”   

Section 82028(a) defines a “gift” as: 

“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status. Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”

1.  Free Admission
Generally, free admission to an event provided to an official is considered a gift, to the extent that consideration of equal or greater value is not provided.  You argue that two regulatory exceptions apply to the free admission received by the officials in question.

A.  Gifts to an Agency

Under some circumstances, a gift is deemed to be provided to a public official’s agency, and not to the official. To determine whether a gift has been made to an official’s agency, and not to the official who uses it, Regulation 18944.2(a) provides that the following criteria must be satisfied: 

“(1) The agency receives and controls the payment. 

“(2) The payment is used for official agency business. 

“(3) The agency, in its sole discretion, determines the specific official or officials who shall use the payment. However, the donor may identify a specific purpose for the agency’s use of the payment, so long as the donor does not designate the specific official or officials who may use the payment. 

“(4) The agency memorializes the payment in a written public record which embodies the requirements of subdivisions (a)(1) to (a)(3) of this regulation set forth above and which: 

“(A) Identifies the donor and the official, officials, or class of officials receiving or using the payment; 

“(B) Describes the official agency use and the nature and amount of the payment; and 

“(C) Is filed with the agency official who maintains the records of the agency’s statements of economic interests where the agency has a specific office for the maintenance of such statements, or where no specific office exists for the maintenance of such statements, at a designated office of the agency, and the filing is done within 30 days of the receipt of the payment by the agency.” (Regulation 18944.2.)

However, as you note, where the donor of the gift earmarked the gift to specific officials, rather than to an agency, the gift fails to meet subdivision (c) of the regulation.  (McLaughlin Advice Letter, No. A-96-199a.) You argue that the facts are distinguishable from McLaughlin
 in that the pool of officials ultimately attending was different than those originally invited by the donor.  However, the gift rules are applied to each individual official.  Arguably, the free admissions were controlled by the agency such that all the requirements of the regulation were met, including that the agency, in its sole discretion, determined the specific official or officials who used the payment, were gifts to the agency and not to the official.  This might be the case where the agency provided a free admission to someone who the donor never invited.  However, where invited officials ultimately received the free admission, even if filtered through the agency, the payments would not meet the requirements of the exception and they would have received a gift from the hotel.  The subsequent invitation does not alter the fact that specific officials were the intended recipients of the gift. 

2.  Return, Donation, or Reimbursement of a Gift.

Pursuant to Regulation 18941, “a gift is ‘received’ or ‘accepted’ when the recipient knows that he or she has either actual possession of the gift or takes any action exercising direction or control over the gift.”  However, Regulation 18943 provides that “[a] gift is neither accepted nor received if it is returned, donated, or reimbursed in any manner set forth below:  

“(1)  The gift is returned to the donor, or to the donor’s agent or intermediary, unused, within 30 days of receipt or acceptance.  In such event, neither the recipient nor the donor shall be required to disclose the receipt or making of a gift or activity expense; or

“¶...¶

“¶...¶

“(4)  The recipient, within 30 days of receipt or acceptance, reimburses the donor, or the donor’s agent or intermediary, for all or a portion of the gift.  In such event the value of the gift is reduced by the amount of the reimbursement, and the amount of any gift or activity expense which must be disclosed is reduced by the amount of the reimbursement.”


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the immunity conferred by formal written advice. (Regulation 18329(c)(3).)


� In McLaughlin, the donor issued the invitation to specifically named officials. Upon discovering that the officials would be required to report the gifts, and would be subject to disqualification from decisions involving the donor, the donor sought to reissue the invitation and let the agency itself decide who would attend.  There was no indication that the donor’s expectations about who would receive the gift had changed at all from the initial invitation.  In fact, the agency intended to send the original invitees because "these individuals would all bring unique and valuable knowledge with them."  





