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November 9, 2015
Angie Zimmerman, Secretary-Treasurer

El Dorado Hills Incorporation Committee

3276 Stonehurst Drive

El Dorado Hills, CA 95762

Re:
Your Request for Informal Assistance


Our File No.   A-01-204

Dear Ms. Zimmerman:


This letter is in response to your request for advice on behalf of the El Dorado Hills Incorporation Committee regarding the reporting provisions of the Political Reform Act (the “Act”).
  Please note that our assistance is limited to provisions of the Act and does not address areas of the law outside the Act, such as Government Code Section 56300, which also contains lobbying disclosure and reporting requirements.  

QUESTION


When must your grassroots committee comprised of members of a community seeking the right to vote for city incorporation through the LAFCO process file a Statement of Organization and begin reporting contributions under the Act? 

CONCLUSION


The committee seeking the right to vote for city incorporation through the LAFCO process must file its Statement of Organization (Form 410) within 10 days of receiving contributions totaling $1,000 or more in a calendar year, but the 10-day filing period does not begin to run until the necessary legislative body approves the placement of the incorporation issue on the ballot.

FACTS


The El Dorado Hills Incorporation Committee (“EDHINC”) is comprised of a group of citizens who live in El Dorado Hills.  EDHINC is a grassroots effort to gain the right to vote on city incorporation for El Dorado Hills.  EDHINC is also involved in the LAFCO process for incorporation, as set forth in the Government Code.  This process began in 1997.  Under the LAFCO requirements, as set forth in the Government Code, the proponents of the incorporation must collect at least 25% of the signatures from residents to initiate the LAFCO incorporation process.  This was done in 1997.  


After submission and the initial petition, LAFCO follows the following statutory process: LAFCO prepares a comprehensive fiscal analysis to determine if the proposed new city would be fiscally feasible and it prepares an environmental analysis of the proposed new city under the California Environmental Quality Act (“CEQA”).  Upon completion of these analyses, LAFCO holds public hearings and then determines, in its discretion, whether the incorporation should be placed before the voters within the proposed city.  Only if LAFCO approves the incorporation for submission to the voters is the incorporation measure then placed on the ballot.  


LAFCO requires the proponents of the incorporation to pay for all of LAFCO’s processing costs, including the fiscal analysis and the CEQA review.  These reports and other processing requirements are very costly. Many of the committee members have put up their own money, entertainment books have been sold to raise money, and you need an additional $235,000 to complete the LAFCO process.  Again, all of these funds will be expended prior to a decision on whether the incorporation will be placed before the voters and prior to the call of an election.  


Pursuant to our telephone conversation of December 17, 2001, EDHINC is no longer operating, and the LAFCO process is no longer moving forward.

ANALYSIS


The Act provides that campaign disclosure obligations will be incurred by persons who make payments for political purposes.  (Sections 82013 and 82025.)  A payment is made for political purposes if it is intended to influence the actions of the voters for or against the qualification or passage of any measure.  (Regulation 18225.)


The Commission has held that a proponent’s obligation to report expenditures in support of a proposal begins when the proposal becomes a “measure.”  (In re Fontana (1976) 2 FPPC Ops. 25.)  With regard to incorporation matters, that does not occur until the appropriate legislative body, typically the county board of supervisors, votes to place the proposal on the ballot.  (Id. at 28.)  However, the Commission also clearly stated that although the proponent need not file reports until that time, previous contributions and expenditures may need to be recaptured on the first campaign report.


The initial campaign statement must include contributions received and expenditures made in anticipation of the measure being placed on the ballot, even if such contributions and expenditures were made before the board of supervisors actually placed the proposal on the ballot.  (Id. at 28 n. 5.)


Monies received and spent by a proponent in gathering petitions to submit to LAFCO are not reportable under the Act.  However, contributions and expenditures that predate the filing of the first campaign statement are reportable if they were intended to influence voters to vote for incorporation.  (Martini Advice Letter, No. A-93-378.)


A proponent seeking the right to vote for city incorporation through the LAFCO process must file its Statement of Organization (Form 410) within 10 days of receiving contributions totaling $1,000 or more in a calendar year.  However, the 10-day filing period does not begin to run until the necessary legislative body approves the placement of the incorporation issue on the ballot.  Since your grassroots committee is no longer operating, you will have no obligation to file unless and until EDHINC is revived and the LAFCO process resumes.


Enclosed for your information is a copy of In re Fontana, (1976) 2 FPPC Op. 25, and a copy of a memorandum dated August 31, 2001, from then Acting Executive Director Mark Krausse to the Commission regarding the status of the Los Angeles City Ethics Commission’s request to revisit In re Fontana.  This memorandum contains the Commission’s most recent statement regarding the reporting of contributions and expenditures in the LAFCO measure context.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Holly B. Armstrong



Staff Counsel, Legal Division
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Enclosures
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





