





December 24, 2001

Robert J. Henry, General Counsel

School and College Legal Services

5350 Skyline Boulevard

Santa Rosa, CA 95403

Re:
Your Request for Informal Assistance


Our File No.   I-01-211

Dear Mr. Henry:


This letter is in response to your request for advice on behalf of Hugh Futrell regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request does not concern a specific pending decision, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C).)  Please bear in mind that this letter is based upon the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.
May Hugh Futrell, a member of the Board of the Santa Rosa City Elementary District and the Santa Rosa High School District, participate in decisions regarding possible locations for one or more new middle schools, in light of the fact that he owns development property in one of the areas under consideration for a new school?

2.
Is Regulation 18704.2(a)(4) limited in its application to Redevelopment Agency decisions?

3.
Must a board member abstain from a school board decision to commission a study to identify potential school sites in a given geographical area where the board member has real estate investments within that area?

CONCLUSIONS


1.
Based on the facts presented, Mr. Futrell may participate in decisions regarding possible locations for placement of a new middle school.


2.
No.  


3.
The same conflict of interest analysis conducted here for Mr. Futrell would have to be conducted for each board member who had real estate investments in the area to be studied.  However, if there were more than one area under consideration for placement of a school, and there would be a material financial effect on the board member’s property from placement of a school in his or her area, he or she would not be able to vote to commission the study regarding the identification of sites in his or her area, to the exclusion of the others under consideration.

FACTS

Hugh Futrell has been an elected member of the Board of the Santa Rosa City Elementary District and the Santa Rosa High School District since December 1996.  

The Board of Education of the Santa Rosa City School District is currently considering the need for and possible locations of one or more new middle schools – an issue of substantial importance to the district and its various neighborhoods.  The areas under discussion for the location of a new middle school are the Mark West area, southwest Santa Rosa, and southeast Santa Rosa.  No specific sites for building a middle school in any of these areas have yet been identified.

Mr. Futrell owns property within both the Mark West Elementary and the Piner Olivet School Districts.  He owns no property within the southeast or southwest portions of town.

The Mark West property is a four-acre site on which a 44-unit planned development is under construction.  The project was originally intended as a rental project, but in 2000 the owner, a business entity called Larkfield Apts., L.P./Larkfield Investors, L.L.C., in which Mr. Futrell has an interest, decided instead to sell most individual units to third party buyers whose identities are currently unknown.  Mr. Futrell owns a greater than 10% interest in Larkfield Apts., L.P./Larkfield Investors, L.L.C., and the fair market value of his investment in that business entity exceeds $1,000,000.

Mr. Futrell obtained the opinion of Builders Marketing Group, Inc., regarding the effect construction of a new middle school in the Mark West area would have on the value of the homes his firm has under construction in the project known as Mark West Commons or the planned dwelling units on the 29-acre property known as North Village on Fulton Road.  According to Builders Marketing Group, the value of a new home may be affected if a school is located within what is perceived to be safe and convenient walking distance, which, according to their professional experience, for middle schools, is approximately .5 miles.


According to Mr. Futrell, there is no undeveloped land within .5 miles of his Mark West Commons project upon which a school site might be sited.  All other land is either fully built-up or less than .3 acres in size.  However, Mr. Futrell, concedes that there are three sites of sufficient size for a small middle school located close to the .5 mile limit, which could trigger a potential conflict.


The Maddux Ranch Park is a 10-acre county facility that is partially improved.  This is of sufficient size to construct a small middle school.  Developing this site would require the county to deed the site to the district, either eliminating the park or, through terms or an acquisition agreement, replacing it with another site.  Portions of the site are subject to acoustical constraints.  This site is slightly more than .5 miles from Mark West Commons.


The Noonan Ranch Open Space Area, which is some 58 acres fully encumbered by an open space easement, is open space along Highway 101.  Portions of this site are subject to acoustical constraints.  This site is .7 miles from Mark West Commons.


The Faught Road Vineyard site, north of San Miguel School, is also of sufficient size to construct a small middle school.  Developing this site as a middle school would mean placement of the middle school next to an existing elementary facility, a conflict avoided in past siting decisions.  This site is slightly more than .5 miles from Mark West Commons.


With respect to the North Village property owned by Mr. Futrell, this property is within the Piner Olivet District and is adjacent to the proposed and already acquired site for the Jack London School/Piner Olivet District Charter Middle School.  This area is well outside the areas currently being considered by the Board for placement of a middle school.

ANALYSIS

QUESTION 1.
May Hugh Futrell, a member of the Board of the Santa Rosa City Elementary District and the Santa Rosa High School District, participate in decisions regarding possible locations for one or more new middle schools, in light of the fact that he owns development property in one of the areas under consideration for a new school?

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a member of the Santa Rosa City Elementary District and the Santa Rosa High School District, Mr. Futrell is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

Because the Board will make a decision regarding the placement of a new middle school, Mr. Futrell is participating in making a governmental decision.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests Mr. Futrell has is the third step in analyzing whether he has a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).

Mr. Futrell has an economic interest in Larkfield Apts., L.P./Larkfield Investors, L.L.C, worth $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)  In addition, “an interest in real property” includes a pro rata share of interests in real property held by a business entity in which an official has a 10 percent interest or greater (Section 82033.)  Mr. Futrell has a greater than 10% interest in Larkfield Apts., L.P./Larkfield Investors, L.L.C.  Therefore, he has an economic interest in his pro rata share of real property owned by Larkfield Apts., L.P./Larkfield Investors, L.L.C. 

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Pursuant to Regulation 18329(c)(3), informal assistance does not confer immunity.


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





