





November 1, 2001

Michael D. Martello

City of Mountain View

Office of the City Attorney

500 Castro Street

Post Office Box 7540

Mountain View, CA 94039-7540

Re:
Your Request for Advice


Our File No.   A-01-214

Dear Mr. Martello:


This letter is in response to your request for advice on behalf of R. Michael Kasperzak, Jr. regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


May a city council member owning stock valued at less than $25,000 in a Fortune 500 corporation participate in decisions regarding the acquisition through eminent domain proceedings of real property owned by the corporation?

CONCLUSION


Yes.  The financial effect of the decisions on the council member’s economic interest in the Fortune 500 corporation will not fulfill the relevant materiality standards.  Thus, the council member may participate in the decisions.

FACTS


Public agencies acquire property via many avenues, including through the exercise of their power of eminent domain.  All eminent domain actions include an arms length negotiation process.  The Mountain View Civic Center is located in one square block of the city that is also home to a park and the city library.  The block also includes two privately-owned parcels.  One of the privately-owned parcels is owned and occupied by a retail bank branch office of a Fortune 500 company.  The city desires to purchase this parcel.  Title to the property is vested in a wholly-owned subsidiary of the subject company.  

Councilmember R. Michael Kasperzak owns more than $2,000, but less than $25,000 worth of the company’s common stock.  City staff directed preliminary inquiries to the company’s branch manager and thereafter, to its executives in furtherance of the city’s interest in purchasing the site.  City staff was advised that the company was not interested in selling.  

City staff then presented to the Mountain View City Council, without Councilmember Kasperzak present, the possibility of acquiring the site through eminent domain.  The current estimated cost of acquiring the property varies, ranging from a low of $4 million to a high of $7 million.  State law requires that a public agency which is acquiring property pay at least the fair market value for the property [Government Code  § 7267.2(a)] and prohibits the public agency from paying more than the fair market value (Gift of Public Funds: Cal. Const. Art. XVI § 6).  Nevertheless, acquisition of property, whether through negotiation or through a trial on valuation in an eminent domain proceeding, typically includes a variety of opinions on valuation.

When the acquisition involves business property, the public agency is required to compensate the seller for all value that existed in the property interest.  Therefore, the public agency may have to reimburse the seller for the value of trade fixtures and equipment, relocation expenses, and for the value of any loss of goodwill.  All valuations are subject to formal appraisals and are questions of fact for the jury.  The $4 million to $7 million range referenced above includes approximately $1 million to compensate the owner for the 1) loss of goodwill; 2) the value of trade fixtures and equipment; and 3) the cost of relocation, if applicable. 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a member of the Mountain View City Council, Mr. Kasperzak is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests Mr. Kasperzak has is the third step in analyzing whether he has a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).  

The facts you have presented indicate that Mr. Kasperzak owns more than $2,000, but less than $25,000 worth of common stock in the Fortune 500 company involved in the governmental decision.  Therefore, he has an investment of $2,000 or more in a business entity, and therefore has an economic interest in the Fortune 500 company for purposes of the Act.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

Business Entities


Business entities in which a public official has an economic interest are directly involved in a governmental decision before the official’s agency when the entity “[I]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.” (Regulation § 18704.1(a)(2).)  You have stated that the Fortune 500 company’s property is the subject of the decision before the Mountain View City Council.  Therefore, Mr. Kasperzak’s economic interest is directly involved in the decision.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must identify the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

Business Entities


Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2 §§ 18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.”  A financial effect need not be a certainty to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The materiality standard applicable to a business entity that is directly involved with a governmental decision is, as you stated in your letter, set forth in Regulation 18705.1(b), which states:

“Directly involved business entities.

“(1)
General Rule:  Unless the exception in subdivision (b)(2) of this regulation applies, the financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.

“(2)
Exception:  If the public official’s only economic interest in the business entity is an investment interest (see Government Code section 87103(a)), and the public official’s investment in the business entity is worth $25,000 or less, then apply the materiality standards in subdivision (c)(1) of this regulation if the business entity is listed on the Fortune 500, or the materiality standards in subdivision (c)(2) of this regulation if the business entity is listed, or meets the financial criteria for listing, on the New York Stock Exchange.”

Your letter states that the company in which Mr. Kasperzak owns his stock and in which he has the economic interest at issue is listed on the Fortune 500.  Therefore, the exception in subdivision (b)(2) applies, and the materiality standards set forth in subdivision (c)(1) are applicable.  Regulation 18705.1(c)(1) states:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





