File No. A-01-215

Page No. 3







December 27, 2001

Michael G. Barth, Senior Staff Counsel

Legal Affairs Division, Legal Office E128

Department of Motor Vehicles

Post Office Box 932382

Sacramento, CA 94232-3820

Re:
Your Request for Advice


Our File No.  A-01-215

Dear Mr. Barth:


This letter is in response to your request for advice on behalf of Terry Crownover regarding the provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTIONS

1. Is Mr. Terry Crownover’s ownership of shares in the NASDAQ-100 Trust considered to be an investment under § 82034?

2. Is Mr. Terry Crownover’s ownership of shares in the NASDAQ-100 Trust, worth two thousand dollars ($2,000) or more, an investment in a business entity under 
§ 87103(a)?

CONCLUSIONS

1. Mr. Crownover’s ownership of shares in the NASDAQ-100 Trust is an investment within the meaning of § 82034.

2. Mr. Crownover’s ownership of shares in the NASDAQ-100 Trust, worth two thousand dollars ($2,000) or more, is an investment in a business entity under 

      § 87103(a).

FACTS


The Department of Motor Vehicles is in the early stages of procurement to replace main data processing systems.  Mr. Terry Crownover is employed as a Data Processing Manager III, and in this capacity, either serves as a subject matter expert or supervises subject matter experts who advise those who will evaluate and select bidders for this procurement.  Mr. Crownover has disclosed that he owns shares worth two thousand dollars ($2,000) or more in the NASDAQ-100 Trust, Series 1 (NASDAQ-100 Trust), a unit investment trust that holds stocks in, and tracks the performance of, the NASDAQ-100 Index. 

ANALYSIS



Section 82034 states: 

“‘Investment’ means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds two thousand dollars ($2,000).  The term ‘investment’ does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by any government or government agency.   Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.  The term ‘parent, subsidiary or otherwise related business entity’ shall be specifically defined by regulations of the commission. [Emphasis added.]


Section 82005 states:

“‘Business entity’ means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”


From the partial prospectus that you have provided, the NASDAQ-100 Trust is a unit investment trust that operates much like a mutual fund.
 (See Yang Advice Letter, No. I-97-147.)  It holds all of the stocks on the NASDAQ-100 Index in such proportions that it tracks the index in its performance.  Participants in the NASDAQ-100 Trust, such as Mr. Crownover, invest in shares that are issued and redeemed by the trust.  

As set forth above, the definition of a business entity under § 82005 is very broad, and would include the NASDAQ-100 Trust.  Based on the information provided by you, Mr. Crownover’s investment in the trust would be either a “financial interest in or security issued by a business entity,” or “other ownership interest [in a business entity] owned directly, indirectly, or beneficially by the public official,” and would thus, come within the definition of an “investment” under § 82034.  As such, his ownership of shares in the trust worth two thousand dollars ($2,000) or more, is an investment in a business entity under § 87103(a).


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  William L. Williams, Jr.




        Staff Counsel, Legal Division
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Enclosure
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


� An Internet search of the NASDAQ-100 indicates that it is registered with the Securities and Exchange Commission as a unit investment trust.  However, in further telephone conversations, you were unable to provide information as to whether it is a “diversified mutual fund registered with the Securities and Exchange Commission.” (See Chouteau Advice Letter, A-98-289, a copy of which is enclosed.)





