





November 9, 2001

Lee D. Morhar

California Department 

of Child Support Services

Post Office Box 419064

Rancho Cordova, CA 95741-9064

Re:
Your Request for Informal Assistance


Our File No.   I-01-224

Dear Mr. Morhar:


This letter is in response to your request for advice on behalf of Leora Gershenzon regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A), enclosed.)  Therefore, any conclusions contained herein apply only to prospective actions.  In addition, since you have not requested advice with respect to any specific decision, we can only provide you with informal assistance.
 (Regulation 18329(b)(8)(C), enclosed.)

QUESTIONS

1.  May Ms. Gershenzon participate in any decisions regarding a contract for which IBM, her economic interest, submits a contract proposal?

2.  May Ms. Gershenzon participate in governmental decisions involving the overall program and operational policies of the Department of Child Support Services which may indirectly impact the department’s solicitation for contract proposals?

CONCLUSIONS

1.  No.  Ms. Gershenzon may not “make,” “participate in making,” or “influence” decisions on a contract for which IBM submits a proposal, as discussed below.

2.  No.  Ms. Gershenzon may not participate in any governmental decision provided it is reasonably foreseeable that the decision will have a material financial effect on IBM.

FACTS


Your inquiry concerns Leora Gershenzon, Assistant Director for the California Department of Child Support Services (“DCSS”), Office of Research and Program Design.  She is responsible for advising and assisting the director in the development and evaluation of innovative projects and practices that enhance child support operations throughout the state such as the Hispanic Outreach project, Customer Service Surveys, and Collectability Study.  Her duties also include leading efforts that ensure the accuracy of data; standardizing data collection procedures; reviewing and revising data forms; leading the design of data forms and databases; ensuring proper reporting measures are followed; and approving and recommending materials for publication.  In addition, 

Ms. Gershenzon has overall child support program policy expertise.  The DCSS will call upon her to share her knowledge for purposes of program and operational discussions.

Ms. Gershenzon’s husband owns separate property of over $100,000 worth of stock in IBM, and her two year old son owns over $2,000 worth of stock in IBM.  The son’s stock is held by her husband.  IBM is a Fortune 500 company.  


IBM was identified as a member of an unofficial qualified business partner (“QBP”) pool of candidates for the department’s California Child Support Automation System (“CCSAS”) contract in December 2000.  The official pool of QBP candidates was established in January 2001.  As a member of the pool of QBPs, IBM became eligible to submit a proposal in response to the Solicitation for Conceptual Proposals (“SCP”).  The SCP is the formal written document provided to the QBPs requesting proposals to partner with the FTB on the CCSAS project. The SCP was recently released by FTB in September 2001. 


Ms. Gershenzon has not been and is not a decision-maker with regard to the CCSAS contract.  She does not have the ability to vote on matters pertaining to the procurement of the CCSAS, nor does she have the ability to appoint a person to do so.

She does not possess the power to obligate or commit the DCSS to take any course of action with respect to entering a contract with a particular candidate.  Ms. Gershenzon does not believe she has the actual or apparent authority to enter into any contractual agreements on behalf of the DCSS.  The FTB Evaluation Team will conduct an evaluation of the QBP’s proposal based upon federally approved, objective areas, categories, and criteria to be submitted to the FTB Executive Officer, the FTB Executive Project Director, and the DCSS Director for final approval.


However, Ms. Gershenzon will take part, either directly or indirectly via staff, in meetings and/or discussions which affect the overall program or operational policies of the DCSS.  The broad program and operational policies may indirectly affect the CCSAS.  Moreover, the outcome of a meeting or discussion may change the needs of the DCSS which may, in turn, lead to a request to modify the solicitation for proposals for which the QBPs submit their proposals.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The steps of this analysis are outlined below.

1.        Is Ms. Gershenzon a public official?
The Act’s conflict-of-interest provisions apply only to “public officials.”

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  As the assistant director for DCSS , she is a “public official,” and therefore, subject to the Act’s conflict-of-interest rules.

2.
Will Ms. Gershenzon make or participate in making in a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  


A conflict of interest will arise under the Act’s conflict-of-interest analysis only if a public official makes, participates in making, or influences a governmental decision.  You state that Ms. Gershenzon is not a decisionmaker with regard to the CCSAS contract as the evaluation of the QBP proposal will be conducted by the FTB Evaluation Team with final approval by the FTB Executive Officer, the FTB Executive Project Director, and the DCSS Director.  Consequently, your facts indicate that she will not be “making a governmental decision” on the CCSAS contract. 

However, you have not identified a specific decision in order for us to complete this step of the Act’s conflict-of-interest analysis with regard to assessing whether she will “participate in making” or “influencing” a decision on the CCSAS contract.  While we conclude our informal assistance at this step, we point out that if Ms. Gershenzon takes part in discussions and makes recommendations on the DCSS departmental program and operational policies, she may, in effect, “participate in making” a decision on the CCSAS contract.  For this reason, Ms. Gershenzon must analyze whether she will have a conflict of interest decision by decision.  As such, we have included information on the remaining steps of the conflict-of-interest analysis to be applied with respect to her economic interest in IBM if she will be making, participating in making, or influencing a decision on the CCSAS contract.
  

3.
What are Ms. Gershenzon’s economic interests? 
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Because Ms. Gershenzon has an indirect investment of $2,000 or more by virtue of her husband’s and son’s holdings in IBM, she has an economic interest in this business entity.  You have provided information regarding only Ms. Gershenzon’s investment interest in IBM.  For purposes of this letter, we assume that she has no other economic interests.

4. Is Ms. Gershenzon’s economic interest directly or indirectly involved in the decisions?

A person, including a business entity, is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. (Regulation 18704.1(a).) 

A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Regulation 18704.1(a)(2).)  If the source of income is not directly involved in the decision, the source is considered indirectly involved in the decision.  (Regulation 18704.1(b).)   

Decisions on CCSAS Contract

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Only formal written advice confers the immunity provided under Section 83114(b) and Regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3).) 


�  Section 87100 specifically provides:  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” 


�  To guide you through the steps of the Act’s conflict-of-interest analysis, we have provided separate analysis for CCSAS  contract decisions and departmental policy decisions although, as we have noted, a policy decision may be interlinked with and ultimately affect the CCSAS contract.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or dependent child, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   





