





November 27, 2001

Steven L. Dorsey, City Attorney

City of San Marino

Richards, Watson & Gershon

Thirty-eighth Floor

333 South Hope Street

Los Angeles, CA 90071-1469

Re:
Your Request for Advice


Our File No.   A-01-244

Dear Mr. Dorsey:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any conduct that may have already taken place.  Finally, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Vince Filutze and Mayor Emile Bayle participate in the council determination whether to adopt a resolution of public necessity for the purpose of acquiring a parcel of property on which to construct a parking facility?

CONCLUSION


Councilmember Filutze has a conflict of interest arising from ownership of his personal residence and may not participate in the council determination whether to adopt the resolution.  It appears, however, that Mayor Bayle may participate in that decision if doing so will not have a financial impact of the size described below on any of his economic interests.

FACTS


The City of San Marino has for years experienced a parking problem in the Mission District.  Many of the parcels in this small commercial district were developed in the 1920’s and 1930’s with little or no parking.  As a result, employees and patrons of these Mission District businesses frequently park on adjoining residential streets.


The city has received petitions from residents over the years requesting the establishment of resident-only parking on these adjoining residential streets.  The city council imposed resident-only parking regulations on a portion of Euclid Avenue north of the Mission District, but has not enacted restrictions on any other streets because of concern that such restrictions would harm businesses in the Mission District.  The city council has expressed
 an intention to extend the resident-only parking restrictions if the city develops a parking lot for use by employees and customers of the Mission Street businesses.


The city council has selected a parcel at 2410-2420 Mission Street that it would like to purchase for a parking lot.  In this regard, the city has submitted an offer to the owner to purchase the parcel and instructed staff to set a public hearing to consider adopting a resolution of necessity as a statutorily required prerequisite to filing an eminent domain action.  Neither Mayor Bayle nor Councilmember Filutze participated in these decisions.


Mayor Bayle


Mayor Bayle operates an insurance brokerage business in an office he leases in a commercial building at 2450 Mission Street, which is immediately adjacent to the parcel the city is considering for the parking lot.  The 2450 Mission Street address is one of the few properties in the Mission District that exceeds the city’s off-street parking requirements.  In fact, the building has more parking than is used by the current mix of tenants. 


Mayor Bayle leases his space in this building on a month-to-month basis.  Mayor Bayle’s business has one employee, and neither she nor Mayor Bayle ever have any difficulty finding a place to park on the property.  Few of Mayor Bayle’s clients visit his office, as he normally conducts his business over the telephone or meets clients at their homes or offices.  Therefore, the proposed 40-space parking lot the city is considering constructing should have no impact on his business.  


Mayor Bayle also owns a home with his wife at 2745 Carlaris Road.  His residence is slightly more than 300 feet from the nearest portion of the Mission District.  Employees and patrons of Mission District businesses occasionally park on the portion of Carlaris Road closest to the Mission District, but never park closer than approximately 200-250 feet from his residence.  Due to the lack of a parking problem on Carlaris, the latest proposal the city council considered to extend resident-only parking restrictions would not have included the portion of Carlaris Road in front of his home.


Councilmember Filutze


Councilmember Filutze’s residence is located at 1821 Euclid Avenue.  Councilmember Filutze’s residence is on the portion of Euclid Avenue south of Mission Street and is approximately 200 feet from the proposed parking lot.  Customers and employees of businesses in the Mission District frequently park in front of Councilmember Filutze’s home, and persons living on Euclid Avenue have signed petitions and appeared before the city council requesting the installation of resident-only parking on their street.  The most recent resident-only parking restrictions the city council considered would have included that portion of Euclid Avenue in front of Councilmember Filutze’s residence.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 sets out the following eight-step analysis.

1. Public Official

The conflict-of-interest provisions apply only to public officials. (§ 87100). As members of the San Marino City Council, these officials are "public official[s]" subject to the conflict-of-interest provisions of the Act.  (§ 82048; Reg. 18701, subd. (a).)

2. Conduct Covered
The conflict-of-interest provisions cover specific conduct: making, participating in making, or attempting to use his or her official position to influence a governmental decision.  (§ 87100).  Discussing and voting on whether to adopt a resolution is considered making, or participating in making, or influencing a governmental decision and is therefore regulated by the Act. (Reg. 18702.1, subd. (a)(3).)

3. Identifying Relevant Economic Interests 

The Act's conflict of interest provisions apply only to conflicts of interest arising from economic interests.  The "economic interests" from which conflicts of interest may arise are defined in regulations 18703-18703.5  Identifying which, if any, of these economic interests you have is the third step in analyzing whether one has a conflict of interest under the Act. (See Reg. 18700, subd. (b)(3).)  There are six kinds of economic interests: 


 • 
A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103, subd. (a); Reg. 18703.1, subd. (a)); 


• 
A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103, subd. (b); Reg. 18703.2); 


• 
A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103, subd. (c); Reg. 18703.3); 


• 
A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 

(§ 87103, subd. (d); Reg. 18703.1, subd. (b)); 


•
 A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103, subd. (e); Reg. 18703.4); 


• 
A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family. (§ 87103; Reg. 18703.5).

A.
Mayor Bayle:  

1.  Mr. Bayle has an economic interest in his personal residence, which he owns and which we presume is valued over $2,000.  (§ 87103, subd. (b); Reg. 18703.2.)  

2.  While Mr. Bayle leases office space in a commercial building located next to the site of the proposed parking structure, an interest in real property does not include a month-to-month tenancy.  (§ 82033; Reg. 18233.)  

3.   Mr. Bayle has an economic interest in the insurance brokerage business he operates.  (§ 87103, subd. (d); Reg. 18703.1, subd. (b).)

B.
Councilmember Filutze:  Councilmember Filutze has an economic interest in the home in which he resides and which he owns.  (§ 87103, subd. (b); Reg. 18703.2.)

4. Direct or Indirect Involvement 


Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of a governmental decision, or if any part of the real property is located within 500 feet of the proposed boundaries of the real property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a).)  Also, real property is directly involved when “the governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such real property.”  (Reg. 18704.2, subd. (a)(3).)  For decisions in which the official's real property is not the subject of a governmental decision and is more than 500 feet from the proposed boundary, the official is considered indirectly involved in the decision.


A business entity is directly involved in a decision before an official's agency when that entity “[i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request…or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.”  (Reg. 18704.1, subd. (a).)  A business entity "is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person."  (Reg. 18704.1, subd. (a)(2).) If the business entity is not directly involved in the decision, it is considered indirectly involved in the decision. (Reg. 18704.1, subd. (b).)


A.  Mayor Bayle 

1.  Personal Residence:  This home is not the subject of the governmental decision at issue - to wit, whether the parcel at 2410-2420 Mission Street will be subject to eminent domain proceedings.  In addition, the residence is farther than 500 feet from the subject property.  Thus, his residence is indirectly involved.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  The mayor also has an economic interest in any person or business who is a source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  


 (§ 87103, subd. (c); Reg. 18703.3.)  Your facts do not indicate whether any of the Mayor's clients include other businesses or persons in the district that may be affected by the eminent domain action or the creation of the parking structure.  If so, the impact on those individuals or business may become a source of a conflict of interest for the Mayor.





