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November 7, 2001

Steven T. Mattas

Meyers, Nave, Riback,

Silver & Wilson

777 Davis Street, Suite 300

San Leandro, CA 94577

Re:
Your Request for Informal Assistance


Our File No.   I-01-248

Dear Mr. Mattas:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because your request does not refer to a specific proceeding or decision, we are providing informal assistance. Informal assistance does not confer immunity under Section 83114. (Regulation 18329(c).)

QUESTION


May City Councilmember Robert Livengood make or participate in making decisions involving potential citizen complaints against his former employer?
CONCLUSION


Mr. Livengood may not make or participate in making decisions involving potential citizen complaints against his former employer because such decisions will have a reasonably foreseeable material financial effect on his economic interest in his former employer as a source of income.

FACTS


Until August 31, 2001, City of Milpitas Councilmember Robert Livengood was employed by Swerdlow, Inc. (“Swerdlow”), the owner and operator of the Great Mall of the Bay Area (“GMBA”), which is located in Milpitas, California. Swerdlow has been a source of income to Mr. Livengood in excess of $500 within the prior twelve months.  Swerdlow is not currently a source of income to Mr. Livengood nor does he have any other investment or financial interest in Swerdlow or the GMBA.  Mr. Livengood does not own any property within 500 feet of the GMBA or other property owned by Swerdlow. 


The GMBA development was originally approved by the City of Milpitas, subject to various conditions.  Since that original approval, there have been a number of subsequent approvals considered by the city council with respect to the GMBA or its tenants.  Further, there have been approvals for the development of out-parcels (parcels immediately adjacent to the Great Mall shopping center itself) currently or formerly owned by the GMBA or Swerdlow.  These other approvals have also been subject to various conditions of approval.  Since initiating his employment with the Great Mall, Mr. Livengood has consistently recused himself from any decision before the city council that involves the GMBA or Swerdlow either directly or indirectly.
 


A residential project has recently been constructed adjacent to the GMBA on one of the former out-parcels.  As the residential units have been sold and occupied the city has received complaints concerning noise generated at night in the adjacent GMBA parking lot.  The source of noise appears to involve persons remaining in the parking lot after the GMBA closes and the use of motorized parking lot sweepers between the hours of midnight and 8:00 a.m.  The residents have requested city staff’s assistance to resolve these noise problems.


Resolution of these issues may cause Swerdlow and the GMBA to incur additional costs.  For example, the GMBA may be required to hire additional security 

guards or to move the timing of the parking lot sweeping to later in the morning.  Mr. Livengood estimates that the cost to these measures, if implemented, would result in additional costs to Swerdlow of less than $30,000 annually.  Mr. Livengood bases this estimate on his knowledge of budgetary costs associated with mall management.


Although the city council has not yet been asked to consider any action with regard to the residential neighbor’s complaints, you anticipate that the city council may, at some point in the future, be required to render some decision. Such decisions may include authorizing code enforcement action by staff to address the noise problem or amending the conditions of approval for the GMBA.  

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One-Three: Is the individual a “public official?” Is the public official making, participating in making, or influencing a governmental decision?  What is the “economic interest” of the public official?


Your letter correctly states that Councilmember Livengood, in deciding on complaints as to the operations of the GMBA by other citizens, is a public official making or participating in a governmental decision. (§ 82048; Regulations 18701, 18702.1.)  Further, he would have an economic interest in Swerdlow and/or GMBA as a source of income of over $500.00 in the prior twelve months. (Regulation 18703.3(a).) 
  

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


Under the facts that you have provided, Swerdlow and/or GMBA would be a named party in any proceeding before the council regarding the citizen complaints.  As such, Swerdlow and/or GMBA would be directly involved in the governmental decision.
 (Regulation 18704.1(a)(2).)  

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Under Regulation 18705.3(a), where a business that is a source of income to an official is directly involved in a governmental decision, any reasonably foreseeable financial effect on it is presumed to be material.  Under the facts that you have provided, the decision of the council regarding the citizen complaints could result in an estimated additional $30,000 of expenditures for Swerdlow.  Obviously, those facts in no way rebut the presumption, and in fact are supportive of its application to this decision. 

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?


Disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Regulation 18707.)  Also, if the public official is legally required to make or participate in the making of a governmental decision, disqualification is not required. (Regulation 18708.)  Nothing in the facts that you have provided suggests that these exceptions are applicable to the city council’s consideration of the citizen complaints against Swerdlow and/or GMBA.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr.



 Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  While not expressly stated in the facts provided, the clear inference from the facts in your letter is that prior to August 31, 2001, Councilmember Livengood was concurrently a member of the city council and an employee of Swerdlow.  


�  Under subdivision (b) of Regulation 18703.3, under some circumstances a former employer is not considered to be a source of income; however, as the council member was concurrently employed by Swerdlow while holding his office, this exception is not applicable to him. 


�  In your letter, you have assumed that if Swerdlow and/or GMBA are not the “subject of the proceeding,” they would have only indirect involvement.  Irrespective of whether they are the “subject of the proceeding,” they are directly involved in the decision if they are named parties. (Regulation 18704.1(a)(2).) 





