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November 26, 2001

Mayda C. Winter, Councilmember

City of Imperial Beach

825 Imperial Beach Boulevard

Imperial Beach, CA 91932

Re:
Your Request for Advice


Our File No.   A-01-250

Dear Councilmember Winter:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any conduct that may have already taken place.  Finally, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in voting on a permanent vacation rental ordinance as a member of the Imperial Beach City Council?

CONCLUSION


Yes.  You may participate in decisions regarding a permanent vacation rental ordinance if you determine that doing so will not have a material financial effect on your economic interest in the Southwest Wetlands Interpretive Association.

FACTS


You are a member of the Imperial Beach City Council, and you have before you the continuing issue of “vacation rentals.”  The issue is whether or not you may participate in voting on a permanent vacation rental ordinance and whether or not individual property owners who have in the past engaged in vacation rentals of their property should be allowed to continue such rentals for an amortization period of time. 


Previously, Imperial Beach residential zoning ordinances have not allowed vacation rentals (i.e., rentals of residential units in single family residential zones for periods of less than 30 days).  Although the Imperial Beach zoning ordinances are deemed to prohibit uses which are not specifically allowed, this particular matter got blurred by the fact that, unbeknownst to the city council, the staff had issued several business licenses to individuals who wished to engage in rentals and had also accepted temporary occupancy taxes therefor.  


As a result of the citizen complaints, the city council enacted a Government Code section 65858 ordinance (moratorium) against such rentals, allowing those property owners who have been renting properties and have met other criteria (e.g., business license and payment of temporary occupancy taxes) to continue while a permanent ordinance is being considered. 


You request an advice letter because you have contracted with a nonprofit organization named Southwest Wetlands Interpretive Association (“SWIA”) for administrative services and have received in excess of $1,000 from them during the last 12 months.  SWIA is an apolitical, nonprofit organization that solicits and receives grants from public and private organizations for the sole purpose of protecting, restoring and acquiring wetlands for restoration and conveyance to public entities.  SWIA receives and passes along grants and other monies ranging from one to several million dollars at any given time.  The operating budget for SWIA is much less.  You have never been a member of the board of SWIA.  At this time, you are administering a contract under a grant from the Coastal Conservancy for construction of sedimentation basins on State of California land within the boundaries of Border Field State Park.  The boundary of Border Field State Park is more than one mile from the properties and the City of Imperial Beach zone which might be impacted by the vacation rental ordinances. 

ANALYSIS

At the outset, we caution that none of the advice rendered herein should be taken to apply to conduct which may already have taken place.  Thus, we render no advice, for instance, with respect to the propriety of conduct surrounding the August 1, 2001, hearing regarding a property owner's application for a permit to continue renting her property.  Rather, this advice pertains solely to the prospective conduct you describe - specifically, the city's consideration in the future of a permanent ordinance regarding vacation rental properties.

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a "public official?"



The conflict-of-interest provisions apply only to public officials.  (§ 87100.)  As a member of the City Council of Imperial Beach, you are a "member, officer, employee or consultant of a state or local government agency" and, therefore, are a "public official" subject to the conflict of interest provisions of the Act.  (§ 82048; Reg. 18701, subd. (a).)


Step Two: Is the public official making, participating in making, or influencing a governmental decision?

             A public official "makes a governmental decision" when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official "participates in a governmental decision" when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Reg. 18702.3.)  For purposes of the conflict-of-interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.


          By voting on the vacation rental ordinance and participating in the decision-making process that precedes the vote, you will be participating in a governmental decision.

Step Three: Does the public official have economic interests involved in the decisions?

          The Act's conflict of interest provisions apply only to conflicts of interest arising from economic interests. The "economic interests" from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act. (See Reg. 18700(b)(3).)  There are six kinds of economic interests: 


 • 
A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); Reg. 18703.1(a)); 


• 
A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Reg. 18703.2); 


• 
A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3); 


• 
A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Reg. 18703.1(b)); 


•
 A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103, subd. (e); Reg. 18703.4); 


• 
A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family. (§ 87103; Reg. 18703.5).


          Your facts indicate that you are employed by SWIA and receive income from SWIA, which you indicate is in excess of $500 per year. As shown above, this means that you have an economic interest in SWIA for purposes of the Act as a source of income.  

(§ 87103, subd. (c).)


Step Four: Are the public official's economic interests directly or indirectly involved in the decision?

          A business entity that is a source of income to the official is directly involved in a decision before an official's agency when that entity, either directly or by an agent: "(1) [i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) [i]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency." 

(Reg. 18704.1, subd. (a).)

A business entity is "the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with," the subject entity.  (Reg. 18704.1, subd. (a).)  In all other cases, the source of income is considered indirectly involved in the decision.


SWIA owns no real property and is not otherwise a party to the council action regarding the vacation rental ordinances.  Accordingly, SWIA is indirectly involved in the council's decision.
Steps Five and Six: Will the financial effect of the decision on the official's economic interest be material and reasonably foreseeable?

Whether the financial effect of a governmental decision on a public official's economic interest is material and reasonably foreseeable depends upon the facts and circumstances of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

 As SWIA is a non-profit organization that is indirectly involved in a governmental decision, the materiality standard is set forth in regulation 18705.3, subdivision (b)(2).  The standard applicable depends on the size of SWIA.  Based on the facts you provided in a recent telephone conversation, the following standard applies: 

"(D) For an entity whose gross annual receipts are more than $1,000,000, but less than or equal to $10,000,000 the effect of the decision will be any of the following: 

(i) The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $100,000 or more. 

(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $25,000 or more. 

(iii) The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $100,000 or more."  (Reg. 18705.3, subd. (b)(2)(D)(i-iii).)

Nothing in the facts that you have provided indicates that the effect of the decision involving the adoption or rejection of a vacation rental ordinance will have any effect on the gross receipts of the SWIA.  SWIA owns no property and controls no real property assets.  In fact, you believe the SWIA will not be impacted, financially or otherwise, at all.  As advised at the beginning of this letter, we do not act as a finder of fact.  Ultimately, you must make the evaluation whether SWIA will be affected to the level indicated in regulation 18705.3, which is enclosed.  If, as it appears and as you suggest, your participation in the decisions involving the vacation rental ordinance will not have a reasonably foreseeable material financial effect on your economic interest in SWIA, then you may participate in decisions regarding the vacation rental ordinance.  

Additionally, under the "nexus" rule of regulation 18705.3, subdivision (c), "[a]ny reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision."  Consequently, any reasonably foreseeable financial effect on the SWIA is deemed material if any of the decisions would achieve, defeat, aid, or hinder particular goals of the organization which you have been hired to achieve. You have not provided sufficient facts for us to analyze the nexus issue.  However, to provide you with additional guidance, we have enclosed the Wallace Advice Letter, No. I-94-184, which addresses the nexus issue as it relates to an employee of a city's Chamber of Commerce.



If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division

CST:jg
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





