File No. I-01-256

Page 4

November 21, 2001

John W. Wade, Captain

Richmond Fire Department

861 Wilson Avenue

Richmond, California  94805

 Re:  Your Request for Informal Assistance

         Our File No. I-01-256

Dear Captain Wade:

This letter is in response to your request for advice on behalf of your spouse, Lynn J. Wade, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request is for general advice and does not relate to either a particular governmental office or decision, we treat it as a request for general and informal assistance only.
  Our assistance is limited to provisions of the Act and does not address areas of the law outside the Act, such as Government Code section 1090 or the doctrine of incompatible offices.

QUESTIONS

If elected or appointed to public office, may Ms. Wade participate in contract negotiations with your union on issues regarding pay increases, retirement benefits, fire department staffing levels, the number of fire stations, or safety issues that may affect firefighters?

CONCLUSION
Generally, a decision to increase the salaries of all employees in the same classification in which you are placed would not create a conflict of interest for Ms. Wade under the Act. However, a decision to hire, fire, promote, demote, or discipline you or to set a salary for you which is different from salaries paid to other employees of the Richmond Fire Department in the same job classification or position would require Ms. Wade’s disqualification from participation in the governmental decision.  

FACTS


You are employed by the City of Richmond as a firefighter.  In addition, you are in an unpaid position as vice-president of Richmond International Association of Fire Fighters, Local 188, and are part of the team that will be negotiating a new memorandum of understanding beginning July 1, 2002.  When you wrote your request for advice, your spouse, Ms. Wade, was a candidate for city council.  Although she has since been defeated, she is considering running again in the next council election.  In the interim, Ms. Wade may also apply to be on various boards and commissions in the City of Richmond.  You are interested in finding out what prohibitions, in general, may apply in the event she achieves public office and becomes involved in contract negotiations with your union. 

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700, subdivisions (b)(1) - (8).)  We have enclosed the pamphlet entitled “Can I Vote?” for a general description of these steps.

You specifically ask about potential effects on your income and sources of income.  Because a public official’s income, for purposes of the Act, includes a community property interest in the income of his or her spouse (Section 82030(a)), your income is considered to be income to your spouse meaning that she would have an economic interest in the source of that income.  (Ibid.; Section 87103(c).)  Salary and reimbursement for expenses from a state, local, or federal government agency are expressly excluded from the Act’s definition of income.  (Section 82030(b)(2).)  If the income you receive as an employee of the Richmond Fire Department is from a governmental agency, Ms. Wade will not have an economic interest in your salary, per diem, or reimbursement for expenses.  In addition, the Commission has held that pension benefits and other fringe benefits as well, such as health benefits, deferred compensation, tax sheltered annuities, life insurance, leaves, etc., are part of salary in that the employee agrees to receive a smaller payment in exchange for receiving the remaining portion of his compensation by way of these fringe benefits.  (Regulation 18232; In re Moore, (1977) 3 FPPC Ops. 33; James Advice Letter, No. A-88-469, copies of all enclosed.)  Thus, if such fringe benefits are part of a compensation package paid by a government agency, they are included within the term “salary” in section 82030(b)(2) and are also excluded from the Act’s definition of income. 

Despite this exception, however, a public official may not make, participate in making or use his or her official position to influence decisions to hire, fire, promote, demote, or discipline his or her spouse, or set the spouse’s salary to a level that is different from salaries paid to other employees in the same job classification or position.  (Regulation 18705.5(b).)  The Commission has interpreted this provision to permit participation in collective bargaining agreements involving adoption of general personnel policies.  For example, in the Walker Advice Letter, No. A-89-596, we advised that a member of a county board of education could participate in collective bargaining decisions concerning his spouse’s bargaining unit which might adversely or beneficially affect his spouse, so long as the decisions affected all employees in the same job classification in the same manner.  (See also, Carton Advice Letter, No. I-90-166, and Rice Advice Letter, No. A-88-053, copies of all three enclosed.)

The Union as a Source of Income


Although your position with the union is unsalaried, section 82030 incorporates into the definition of income such payments as “reimbursement for expenses” and “per diem.”  We have no information to suggest you receive such payments, but please be aware that if you do, and those payments total $1,000 (making Ms. Wade’s community property interest $500) or more in any 12 month period, then the union will be considered to be a source of income to Ms. Wade.  If it is reasonably foreseeable that a decision will have a material financial effect on the union, Ms. Wade’s disqualification would be required.  Since we have no facts to suggest that this is a possibility, we will not proceed with further analysis.  Should this possibility arise as an issue, however, please do not hesitate to contact us for further assistance.

In summary, Ms. Wade would not be precluded from making a governmental decision if the effects of the decision on you will not be distinguishable from the decision’s effect on all other employees in your employment classification.  She will, however, be disqualified from decisions that specifically and singularly affect you.

I hope this general discussion of prohibitions contained in the Act has been of assistance to you.  In addition to the Act, there may be other laws that may be applicable to your situation, such as the law governing incompatible public offices and Government Code section 1090, so you may wish to consult with your city attorney for additional guidance.  If you have any other questions regarding this matter, please feel free to contact me at (916) 322-5660.






Sincerely,

Luisa Menchaca

General Counsel

By:
Adrianne Korchmaros

       
Political Reform Consultant

Enclosures

�  Government Code sections 81000�91014.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations, sections 18000�18997.   All references to regulations are to Title 2, Division 6 of the California Code of Regulations. 





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


3  These questions and facts reflect additional information provided in telephone conversations on November 8, 2001, and November 14, 2001.





