





January 28, 2002

Quinn M. Barrow, City Attorney

City of Seal Beach

c/o Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, CA 90071-1469

Re:
Your Request for Advice


Our File No.   A-01-260

Dear Mr. Barrow:


This letter is in response to your request for advice on behalf of Councilmember Shawn Boyd regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Please bear in mind that this letter is based upon the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.
Does Councilmember Boyd have a disqualifying conflict of interest that precludes him from appointing a member to the citizens’ committee formed by the Seal Beach City Council to consult with Boeing regarding alternative land uses for the Boeing Project Site?


2.
Does Councilmember Boyd have a disqualifying conflict of interest that precludes him from participating in Seal Beach City Council decisions on any of the following matters related to Boeing’s development of the Boeing Project Site:  certification of an environmental impact report;  general plan amendment; development agreement approval; zoning amendment; subdivision approval; or site plan review approval?

CONCLUSIONS


1.
No.  Councilmember Boyd does not have a disqualifying conflict of interest that would preclude him from appointing a committee member to the city council’s “citizens’ committee” under the following circumstances:  (1) Councilmember Boyd should have no financial interest in the appointment decision; (2) There should be no discussion and there should be no understanding between Councilmember Boyd and the potential appointee regarding preferred uses of the Project Site; and (3) The potential appointee should not have taken a position or otherwise expressed opinions regarding the preferred use of the Project.  Under these circumstances, it is not reasonably foreseeable that his appointment of a particular individual will have a material financial effect on Boeing.


2.
Yes.  Councilmember Boyd has a disqualifying conflict of interest as to each of the decisions related to Boeing’s development of the Boeing Project Site, including certification of an environmental impact report, general plan amendment, development agreement approval, zoning amendment, subdivision approval, or site plan review approval.

FACTS


The Boeing Company (“Boeing”) owns approximately 104.5 acres of mostly undeveloped land in the City of Seal Beach (“the Project Site”), the value of which has been appraised at $39 million.  The Project Site is currently designated light industrial in the Seal Beach General Plan and is zoned M-1 (light manufacturing).  The Project Site is being developed by Boeing Realty Corporation (“Boeing Realty”), a wholly owned subsidiary of Boeing.  Boeing Realty previously considered subdividing the Project Site and utilizing it for light industrial park development.  Boeing Realty has withdrawn that proposal, however, and now intends to explore alternative land uses for the property. 


Councilmember Shawn Boyd’s wife is an employee of Boeing Space and Communications Division, another wholly owned subsidiary of Boeing, which is headquartered in Seal Beach.  She has been an employee for five years.  You are informed that Councilmember Boyd and his wife have not executed an agreement waiving each other’s right to community property, and that Mrs. Boyd’s annual salary from Boeing Space and Communications Division has well exceeded $1,000 in the last twelve months.


On October 22, 2001, the Seal Beach City Council formed a five-member “citizens’ committee” to consult with Boeing Realty regarding alternative land uses for the Project Site.  Councilmember Boyd abstained from this decision.  As proposed, each of the five city council members will appoint one committee member.


In order to develop the Project Site, Boeing Realty must apply to the city for land use entitlements.  Although the particular applications cannot be known at this time, they are likely to involve: environmental review; development agreement approval; general plan amendment; zoning amendment; and discretionary quasi-judicial approvals.  In accordance with the Seal Beach Zoning Ordinance, the city council will be responsible for ruling on these applications, either in the first instance or in the event of an appeal of a decision of the Planning Commission.


The City of Seal Beach has a population of less than 25,000.  Boeing constitutes the predominant employer in the city.  The Boeing Company is listed on the NASDAQ.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100.)   Pursuant to Regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.
Step One: Is the individual a “public official?”


A member of the Seal Beach City Council is a public official within the meaning of the Act.  (Section 82048.)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  All of the activities you have asked about constitute making and/or participating in making a governmental decision.  (Regulation 18702.1(a).)  This includes appointing a member to the citizens’ committee, participating in consideration of and voting on the application of Boeing to certify an environmental impact report, for a general plan amendment, development agreement approval, zoning amendments, subdivision approval or site plan review approval.

Step Three: What is the “economic interest” of the public official?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Under the facts provided, by reason of his community property interest in his spouse’s income, Councilmember Boyd has an economic interest in Boeing Space and Communications Division as a source of income.  (Section 87103(c); see also, Section 82029.)  Because Boeing Space and Communications Division is a wholly owned subsidiary of Boeing, Councilmember Boyd also has an economic interest in Boeing as a source of income.  (Reg. 18703.1(c).)
Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


A source of income is directly involved in a governmental decision if it:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

 
“(2) Is a named party in, or is the subject of, the proceeding concerning the 

decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Reg. 18704.1(a).)


With respect to the decision to appoint a committee member to the “citizens’ committee” to consult with Boeing Realty regarding alternative land uses for the Project Site, it appears that Councilmember Boyd’s economic interests are indirectly involved in the decision.


However, with respect to the other decisions about which you have asked, i.e. certification of an environmental impact report, general plan amendment, development agreement approval, zoning amendment, subdivision approval, and site plan review approval, Boeing would either initiate, be a named party to, or be the subject of any such proceedings.  Therefore, Councilmember Boyd’s economic interests would be directly involved in those decisions.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

Appointing a Committee Member to the City Council’s “Citizens’ Committee”

Source of Income – Indirect Involvement
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or dependent child, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   





