





January 11, 2002





T. Brent Hawkins

McDonough, Holland & Allen

555 Capitol Mall, 9th Floor

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.   A-01-261

Dear Mr. Hawkins:


This letter is in response to your request for advice regarding the campaign provisions of the Political Reform Act (the "Act").
 This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Reg. 18329, subd. (b)(8)(A).)

QUESTION


May Councilmembers Hill, Petrovich and McPoland participate in decisions regarding amendment of the merged redevelopment plans in the City of Brentwood?

CONCLUSION


No.  As discussed below, the council members each have economic interests that will be affected materially by decisions regarding the amendment plans.  

FACTS


The Redevelopment Plan for the Brentwood Redevelopment Project was adopted by Ordinance No. 333 on July 13, 1982, covering a portion of Brentwood's historic downtown.  The North Brentwood Redevelopment Project was adopted on July 9, 1991, by Ordinance No. 496, covering an area north of the Brentwood Redevelopment Project generally along either side of Brentwood Boulevard to the northerly city limit.  The northerly boundary of the Brentwood Redevelopment Project and the southerly boundary of the North Brentwood Redevelopment Project are contiguous.


Both Redevelopment Plans have been amended several times, most recently on May 9, 2000, which merged the Redevelopment Plans.  As a result of the merger of the Redevelopment Plans, tax increment revenue generated from either of the Redevelopment Projects which is not needed to repay previously incurred indebtedness may be used to repay indebtedness incurred to carry out redevelopment activities in either of the merged Redevelopment Project Areas.  Tax increment from the Brentwood Redevelopment Project may therefore be used to carry out activities in the North Brentwood Redevelopment Project and vice versa.


Amendments have now been proposed for both the Brentwood and North Brentwood Redevelopments Plans.  The amendments to the Brentwood Redevelopment Plan would: (1) re-establish the authority of the Redevelopment Agency ("Agency") to acquire property by eminent domain for a period of 12 years from the date of the amendment (this authority having previously expired) and (2) extend the time limit to incur indebtedness to be repaid from tax increment revenues from the Brentwood Redevelopment Project.  The amendments to the North Brentwood Redevelopment Plan would: (1) add a small area referred to as the Sunset Industrial Complex to the North Brentwood Redevelopment Project, (2) extend the time limit on incurring indebtedness to be repaid from tax increment from the North Brentwood Redevelopment Project, (3) extend the time limit on the effectiveness of the Redevelopment Plan, (4) extend the time limit on the Agency's ability to receive tax increment and repay indebtedness, and (5) extend the time limit on the Agency's ability to acquire nonresidential property by eminent domain and establish the authority of the Agency to acquire residential property by eminent domain.  


Three members of the redevelopment agency/city council have real property interests in one or both of the redevelopment project areas which may require their disqualification.  


Redevelopment Agency/City Councilmember Peter Petrovich has an ownership interest in two properties in the Brentwood Redevelopment Project:  761 Second Street and 521 Third Street; 761 Second Street is an office building; 521 Third Street is a residential rental property.  Mr. Petrovich also has a leasehold interest in a property in the Brentwood Redevelopment Project: 8900 Brentwood Boulevard.  Mr. Petrovich is a part owner of a restaurant and bar at this location.   

Redevelopment Agency/City Councilmember William Hill is a real estate agent.  He may earn commission from real estate transactions within the merged redevelopment project areas.  He also has an ownership interest in a property in the Brentwood Redevelopment Project at 5000 Balfour Road, which is used as a bowling center.  

Mr. Hill is a limited partner in a limited partnership, which owns both the property and the business.  


Redevelopment Agency/City Councilmember Mike McPoland is a part owner of a restaurant which leases property in the Brentwood Redevelopment Project at 313 Oak Street.  The lease has a five year term which expires in February 2002.  The amount of rent is fixed through the end of the term.  Mr. McPoland has certified that the lease prohibits subleasing the property at a rate higher than the rate set forth in the lease.  Mr. McPoland also owns a property in the North Brentwood Redevelopment Project for personal residential use, located at 150 Gregory Lane. 


Redevelopment Agency/City Councilmember Pete Petrovich's wife is studying to become a real estate agent and expects to take and pass the licensing exam in the near future.  If she does, she may also earn commission from real estate transaction in the merged redevelopment project areas.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a "public official?"



The conflict-of-interest provisions apply only to public officials.  (§ 87100.)  As  members of the Brentwood City Council and Redevelopment Agency, these individuals are members "of a state or local government agency" and, therefore, are  "public official[s]" subject to the conflict-of-interest provisions of the Act.  (§ 82048; Reg. 18701, subd. (a).)


Step Two: Is the public official making, participating in making, or influencing a governmental decision?

             A public official "makes a governmental decision" when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Reg.18702.1.)  For purposes of the conflict-of-interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.


          By considering and voting upon the proposed amendments for the Brentwood and North Brentwood Redevelopment Plans, Messrs. McPoland, Petrovich and Hill will be participating in a governmental decision.

Step Three: Does the public official have economic interests involved in the decisions?

          The Act's conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The "economic interests" from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether these officials have a conflict of interest under the Act. (See Reg. 18700(b)(3).)  There are six kinds of economic interests: 


 • 
A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); Reg. 18703.1(a)); 


• 
A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Reg. 18703.2); 


• 
A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3); 


• 
A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Reg. 18703.1(b)); 


•
 A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103, subd. (e); Reg. 18703.4); 


• 
A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family. (§ 87103; Reg. 18703.5).


          A.  Mr. Petrovich:  

1.)  The Office Building:  Mr. Petrovich has an economic interest in real property located on Second Street, an office building.  (§ 87103, subd. (b).)  Mr. Petrovich also has an economic interest in the tenant(s) who are a source of income to him in excess of $500.  (§ 87103, subd. (c).)  Finally, Mr. Petrovich has a business interest in the building income.  (§ 87103, subd. (a).)

2.)  The Residential Rental Property:  Mr. Petrovich has an economic interest in the real property in which he has an ownership interest, located at 521 Third Street. (§ 87103, subd. (b).)  As above, Mr. Petrovich also has an interest in the tenant(s) as a source of income if his share of the rental income is $500 or more.  (§ 87103, subd. (c).)  

3.)  The Restaurant and Bar:  Mr. Petrovich has economic interest in the restaurant in which he is a part owner (§ 87103, subd. (d)), as well as an interest in the leasehold on the restaurant's property (§ 87103, subd. (b)).
  

4.)  Ms. Petrovich's Potential Real Estate Income:  With respect to Ms. Petrovich's potential career as a real estate agent, we find at this juncture that the circumstances necessary to analyze a potential conflict that might arise simply too attenuated to provide specific advice.  We advise Mr. Petrovich to seek further advice when his wife's employment circumstances, such as her employer, listings and income, are no longer hypothetical.  (See also, Reg. 18706.)


B.  Mr. Hill:  

1.)  The Bowling Center:  Mr. Hill has an economic interest in the bowling center by virtue of his being an owner of the business (§ 87103, subd. (d)), and also has an economic interest in the property on which the bowling center is located (§ 87103, subd. (b).)

C.  Mr. McPoland:

1.)  The Restaurant:  Mr. McPoland has an economic interest in the restaurant business which he co-owns.  (§ 87103, subd. (d).)  Mr. McPoland also has an interest in the real property on which he has a five year lease.  (§ 87103, subd. (b).)

2.)  The Personal Residence:  Mr. McPoland also has an economic interest in his personal residence, located at 150 Gregory Lane in the North Brentwood Redevelopment Project.  (§ 87103, subd. (b).)  

Step Four: Are the public officials' economic interests directly or indirectly involved in the decisions?


A business entity or person that is a source of income to the official is directly involved in a decision before an official's agency when that entity or person, either directly or by an agent: "(1) [i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) [i]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency."  (Reg. 18704.1, subd. (a).)

A business entity is "the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with," the subject entity.  (Reg. 18704.1, subd. (a).)  In all other cases, the source of income is considered indirectly involved in the decision.

With respect to real property interests, the Commission's regulations provide that real property is directly involved in a governmental decision when, among other things;

"[t]he governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area." (Reg. 18704.2(a)(4).)  

Thus, with respect to the real property interests of each council member, the analysis must take into account the different types of decisions involved in each of the two redevelopment plans.  The remainder of this analysis deals with decisions specified in regulation 18704.2(a)(4).  With respect to the other decisions that do not fall into the provisions of regulation 18704.2(a), the official’s real property interests are indirectly involves.

A.  Mr. Petrovich:  

1.)  The Office Building:  As indicated above, the office building Mr. Petrovich owns and leases is an economic interest in two ways: by virtue of the ownership of real property and as a business entity in which he has an interest.  He also has an economic interest in the leasees of the building.  Using the rules described above, we note first that none of Mr. Petrovich's leasees or businesses are the applicants for these plan amendments.  Thus, because no sources of income or business entity here initiated any proceeding, is the named party in or the "subject" of the amendment plans, the sources of income and business entity are indirectly involved in the plans.  With respect to the real property interest, however, it is necessary that we look at the decisions involved in the plans.

As indicated in the letter dated October 16, 2001, enclosed with your request, the Brentwood Redevelopment Plan and North Brentwood Redevelopment Plan have been merged.  While, as you acknowledge, the effect of the merger of these plans presents difficult questions with respect to conflict-of-interest analysis, we shall treat the two projects as one.  This is based, in large part, on the fact that tax revenues assessed from one redevelopment area may be used to carry out redevelopment activities in another area.  Thus, to the extent changes in the boundaries of one plan can affect the ability of that plan area to generate revenues, and because those revenues may be used to benefit the other plan area, each plan is intertwined with the decisions of the other.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


�  An interest in real property includes a leasehold interest that is longer than month-to-month.  (§ 82033; Reg. 18233.)  Mr. Petrovich also has an economic interest in any customer of the restaurant who, pursuant to Mr. Petrovich's pro-rata share of the business income, is a source of income to Mr. Petrovich of $500 or more.  (§ 87103, subd. (c).)  





�  You also indicate Mr. Hill is a real estate agent and may earn commissions from real estate transactions within the merged redevelopment project areas.  Given the lack of specific information regarding Mr. Hill's income history with respect to the region and future participation, and in light of our conclusion that Mr. Hill is precluded from participating in the governmental decisions due to other conflicts of interest, we do not address the issue of his employment as a real estate agent.





�  Mr. McPoland also has an economic interest in any customer of the restaurant who, pursuant to Mr. McPoland's pro-rata share of the business income, is a source of income to Mr. McPoland of $500 or more.  (§ 87103, subd. (c).)  








