





December 11, 2001

Michael D. Martello, City Attorney

City of Mountain View

Office of the City Attorney

Post Office Box 7540

Mountain View, CA 94039-7540

Re:
Your Request for Advice


Our File No.   A-01-268

Dear Mr. Martello:


This letter is in response to your request for advice on behalf of Councilmember Matt Pear regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


May a city council member who owns an undivided minority interest as a beneficiary of a family trust which owns commercially zoned and developed property participate in a decision involving the adoption of a housing impact fee that would apply to commercial and industrial properties if they were developed with more square footage in the future?

CONCLUSION


Mr. Pear may participate in the decision regarding the housing impact fee unless specific circumstances exist that will make it reasonably foreseeable that a material financial effect on his real property interests will result.

FACTS


The fact scenario concerns real property owned by a family trust in which Councilmember Matt Pear is a beneficiary.
  Councilmember Pear has both a 12.5% current trust income interest and a 12.5% future remainder interest through one of the three family trusts that own two properties located in the City of Mountain View.  Property No. 1 consists of a ten thousand (10,000) square foot light industrial building, on a parcel which is fully developed.  Property No. 2 consists of two buildings – one hundred and ten thousand (110,000) square foot concrete tilt-up on a long-term lease (greater than 10 years) and a five thousand (5,000) square foot masonry building with a two thousand square foot canopy on a short-term lease.  Property No. 1 is fully developed and therefore no new square footage can be added.  Approximately 16,000 additional square feet can be added to Property No. 2, most likely as an addition to each side of the smaller masonry building. 


Development of commercial property in the City of Mountain View is regulated by the Zoning Chapter of the City Code which limits development through certain setbacks, height and density (or FAR, floor area ratio) limitations.   If further square footage were to be added it could be developed by either the lessee or the trusts.


The City is considering adopting a housing impact fee in response to local impacts of the statewide housing crunch.  A housing impact fee is a payment that new commercial and industrial development makes to offset the housing impacts created by new jobs.  The potential for this fee is identified and will implement part of the City's contribution to the regional housing needs as identified as a goal in the City's General Plan.


The adoption of the fee is a legislative act, accomplished by ordinance, and the fee is not "imposed" on any parcel of property until and unless new construction occurs that exceeds the square footage of construction currently located and utilized on the site.  The first 25,000 of net new square feet in the commercial category is charged a one-dollar per square foot charge, and two dollars per square foot to developments larger than 25,000 square feet.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 sets out the following eight-step analysis.

1. Public Official

The conflict-of-interest provisions apply only to public officials. (§ 87100). As a member of the Mountain View City Council, Mr. Pear is a "public official[s]" subject to the conflict-of-interest provisions of the Act.  (§ 82048; Reg. 18701(a).)

2. Conduct Covered
The conflict-of-interest provisions cover specific conduct: making, participating in making, or attempting to use his or her official position to influence a governmental decision.  (§ 87100).  Discussing and voting on whether to adopt an ordinance is considered making, or participating in making, or influencing a governmental decision and is therefore regulated by the Act. (Reg. 18702.1, subd. (a)(3).)

3. Identifying Relevant Economic Interests 

The Act's conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  (Reg. 18703).  The Commission has enumerated several economic interests, including, but not limited to, any interest in real property in which the official has a direct or indirect interest worth $2,000 or more.  (Reg. 18703.2.)  For purposes of section 87103, an "indirect" interest in real property includes a pro rata share of real property owned by a trust in which the official has a 10-percent interest or greater. (§§ 82034, 87103; Reg. 18234, subd. (a).)  As Mr. Pear's current interest in the properties described is 12.5%, he therefore has a qualifying financial interest.

4. Direct or Indirect Involvement 


Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of a governmental decision, or if any part of the real property is located within 500 feet of the proposed boundaries of the real property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a).)  Also, real property is directly involved when “[t]he governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such real property.”  (Reg. 18704.2, subd. (a)(3).)  For decisions in which the official's real property is not the subject of a governmental decision and is more than 500 feet from the proposed boundary, the official is considered indirectly involved in the decision.

Here, the specific decision is whether to assess a fee on commercial developments that exceed the FAR of an existing structure.  An aspect of this decision involves the amount the city will eventually impose through a legislative enactment on properties that increase their commercial square footage.  There is no way to determine at this point which properties will be subject to the fee in the future.  Your facts do not indicate that such development is being planned at the current time. Therefore, we conclude that the decision to adopt the housing impact fee indirectly involves the council member’s properties.  (See Ramirez Advice Letter, A-00-259, at p. 4; Furth Advice Letter, A-99-035, at p. 9.) 
 

5 and 6. Materiality and Foreseeability Standards

For indirectly involved real property, we presume the effect on the property is not material absent specific circumstances. (Reg. 18705.2, subd. (b)(1).)  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in question.  Regulation 18705.2, subdivision (b)(1), lists examples of specific circumstances that will be considered, which include but are not limited to, circumstances where the decision affects: 

"(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

"(B) The use of the real property in which the official has an economic interest; 

"(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood."

 The determination of materiality is necessarily a factual question.  With respect to the light industrial building, Property No. 1, you indicate the parcel is fully developed and "it is unlikely that the fee will have any impact because the fee only applies to net new construction."  However, this is ultimately a determination you must make.  If no facts exist that rebut the presumption, the council member will not have a conflict of interest in the decision by virtue of the ownership of the properties you have described. 

With respect to the second parcel, comprised of two buildings, you indicate there is a potential to add an additional 16,000 square feet within the allowable FAR for the property.  If developed to this potential, the fee would impact the property in the amount of $16,000.  Therefore, the development potential of the property within meaning of regulation 18705.2, subdivision (b)(1), is a specific circumstance that must be considered.  Whether this amount would burden the trust which owns the property or a tenant who made the improvements would depend on the circumstances of the agreement, if any, between the trust and a tenant.  In the worst case scenario that you suggest, where the trust would bear the entire cost ($16,000), Mr. Pear's current 12.5% interest in the real property would impact him in the amount of $2,000.  If the fee were assessed after Mr. Pear's interest vested at 25%, the impact on him would be $4,000.
  As discussed above, this is a factual evaluation that you must make.  We are unable to conclusively resolve this question.  Having narrowed the question to its critical form, we must leave it to 

Mr. Pear to make the final determination. 
Based on the materiality standard described in regulation 18705.2, one must then decide whether it is foreseeable that the decision will have a material financial effect on the councilman's interests.  A material financial effect is reasonably foreseeable if it is substantially likely to occur.  (Reg. 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  

Therefore, whether the council member has a conflict of interest depends on whether it is "reasonably foreseeable" that a given governmental decision will result in a material financial effect on the member's real property interest.  If the answer is "yes," the council member will have a conflict of interest (unless an exception applies).  If the answer is "no," there is no conflict of interest under the Act.  

Under the facts you describe, we conclude that it is not "reasonably foreseeable" that a material financial effect will result from this governmental decision.  Your facts do not indicate any sort of development is planned or intended at this time.  The property with development potential has two long-term leases, making it speculative that either tenant would ever desire the additional space.  There also is uncertainty as to how the associated cost would be borne among the tenant(s) and trust.  Under these particular circumstances, we cannot say it is reasonably foreseeable that a material financial effect will occur with respect to Mr. Pear's economic interests.  Should these circumstances change before the council decision is made, we encourage you to write to the Commission to seek further advice.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  The family trust at issue has a fifty-percent vested interest in each of the two parcels described below.  That interest is further divided to the remainder beneficiaries with Councilmember Pear owning a 25% interest in the corpus of the trust.  Because the trust owns only 50% interest in the two commercial parcels, Councilmember Pear's interest in each of these properties is an undivided 12.5% upon vesting.  Mr. Pear is named as a beneficiary in another revocable family trust which also owns an undivided interest in the property.  Your request for advice does not encompass this separate interest and we do not render any advice with respect to it.


� The Commission has previously advised that the creation of an assessment district is a governmental decision to impose, repeal or modify taxes or fees on real property.  (Sweeney Advice Letter, No, A-89-639; Glickfeld Advice Letter, No. A-89-409.) Accordingly, in the Quintanilla Advice Letter, No. A-99-174, we concluded that a city council's efforts to create one or more assessment districts that would result in taxes or fees being assessed to a council member's home was a governmental decision that directly involved that official's property.  In that case, however, it was certain at the time of adoption of the ordinance that the official's property would immediately become assessed with the added fee.


�  The amount of the assessment, currently proposed for $1 per square foot on properties with new floor area under 25,000 square feet, would be subject to annual recalibration to account for inflation.


�  As you suggest in your letter, the circumstances contemplated herein do not suggest steps seven and eight, exceptions to the conflict-of-interest analysis, apply.  Therefore, we do not consider them in this letter.  





