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January 23, 2002

Ronald R. Ball

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008-1989

Re:
Your Request for Advice


Our File No.   A-01-279

Dear Mr. Ball:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember Matt Hall participate in the decision by the Carlsbad Municipal Water District when it considers the feasibility of a seawater desalination project in the City of Carlsbad?

CONCLUSION


Under the circumstances as presented, Councilmember Hall may participate in this decision.  Should circumstances in the future change to cause the scope or impact of the project to broaden, we advise Mr. Hall seek further advice.

FACTS


You have new information you believe will be helpful to clarify whether or not Councilmember Matt Hall may participate in the desalination project proposed by Poseidon Resources.  Since the FPPC response (Advice Ltr. No. A-01-188 on October 17, 2001) to your initial request, you have received a Carlsbad Desalination Project report.  According to this report, an existing oil storage tank would be removed and replaced with the proposed desalination facility.  Associated with the construction of the plant would be the pumps, pipelines, storage areas and discharge areas, and you asked the planning director to provide information regarding the distance from the proposed facility to Councilmember Hall’s residence and the distance from the boundary of the parcel on which the project is located.  According to that information, the proposed desalination plant is 3,086 feet from Councilmember Hall’s residence and 1,942 feet from the boundary of the parcel on which the proposed project would be located.  There is one intervening parcel held by San Diego Gas & Electric and a separate legal parcel owned by Cabrillo Power.  

ANALYSIS


As your advice request continues with regard to an ongoing effort to determine whether Mr. Hall may participate in the desalination project (see our previous Advice Letters A-98-124, A-01-071 and A-01-188), we shall skip the preliminary steps in the conflicts analysis and move to steps four through six.  We previously have discussed and concluded that Mr. Hall is a public official participating in a government decision and has a personal residence in proximity to the desalination project.

Steps Four - Six:  Is Mr. Hall's economic interest directly or indirectly involved in the decision?  Is a material financial effect reasonably forseeable?

“Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.” (Reg.18704.2(a), emphasis added.)  This measurement is critical, for the financial effect on property located within 500 feet is presumed to be material, whereas property outside 500 feet is presumed not to be material.  (Reg. 18705.2.)  As in our previous advice of October 2001, the issue presented is whether or not the "boundary to boundary" test is appropriate, or whether Mr. Hall may use a different measurement - that is, whether or not we step back from the general rule italicized above and instead, measure the distance from Mr. Hall's residence to the actual project location, which is located approximately 3,086 feet away. 

The plain language of the materiality regulation requires that the distance be measured from the boundaries of the property affected by the decision.  (Reg. 18704.2.)  Where, however, the governmental decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the Commission has interpreted the regulations to allow the distance to be measured from that clearly defined and specifically affected portion.  (See Krauel Advice Letter, No. I‑92‑118.)
  However, when the decision or series of decisions affects the entire property or where the decisions affecting the isolated site are inextricably linked to the entire property, the distance is measured from the boundary of the entire property.  (Nord Advice Letter, No. A‑82‑038.) 

For instance, the Lund Advice Letter, No. A-92-053, emphasizes that former regulation 18702.3 set forth standards for determining materiality in terms of distance to the boundaries of the project.  The Lund Advice Letter involved an official whose residence was located 260 feet from the boundaries of a proposed residential development.  The official believed that the proposed development would have no financial impact on her residence because between her residence and the development was a steeply sloping wooded hillside and virtually all traffic and services would access the new subdivision from the other side of the hill.  Although the sloping hillside was within the development project area, the official questioned whether the hillside should be counted for purposes of applying regulation 18702.3, because that area could not be developed and would remain open space.  The letter advised that for purposes of regulation 18702.3, measurement must be from the boundaries of the entire property that is the subject of the decision regardless of the contours of the property.       

As can be seen, whether the distance is measured to the boundaries of the entire parcel or to the boundaries of only a smaller parcel of property within the area depends heavily on the type of decision before the official.  In 1998, we concluded that decisions about rezoning the property were of such a nature that the entire area would be affected by the governmental decisions, and therefore the distance measured was to the nearest part of the property owned by the power companies.  You have stated in recent inquiries that the current water district decision does not require amendment to the General Plan, the Zoning Ordinance or other legislative actions.  

In October, we noted that the preliminary project description from the proposed work plan developed by Poseidon Resources indicated one of the feasible sites for building a desalination plant was the Encina Power Plant.  In a discussion of the "issues" affecting the City of Carlsbad, the report mentioned "the possible redevelopment (and possible relocation) of the Encina power plant...."  (Agenda Bill 485, 6/27/00, at p.1.)  Nowhere in the report was the scope of such relocation issues set forth nor was this language clarified to explain whether the consideration of the Encina site, and proposals down the road, would be limited solely to the physical plant or would extend to other parts of the property.  Given those facts with respect to the scope of the governmental decisions at issue, we were unable to conclude at that juncture whether the water district's feasibility decision and the decision to proceed further with the desalination project were limited only to one remote part of the Encina property.  

Accordingly, we concluded Mr. Hall had a conflict of interest in those decisions, and regulation 18704.2 required that you consider the distance from his residence to the nearest part of the Encina property.  Thus, the stricter standard of regulation 18705.2, subdivision (a)(1), was applied, and Mr. Hall could not participate in decisions regarding whether to proceed with the desalination project unless these decisions would have no foreseeable financial effect on his residence.  

Since the request in October, however, you have forwarded a project report that indicates the scale and location of the proposed area of construction related to the plant project.  According to the information you provide, the plant location would be 3,086 feet from Mr. Hall's residence.  The boundary of the parcel of property on which the plant would be constructed is 1,942 feet from Mr. Hall's property.  The report you provide indicates the entire project area is confined to the plant location area and beyond (3,086 and further).  This includes the construction of pumps, pipelines, storage areas and discharge areas.  We note, also, that a large lagoon and parcel held by a different energy company and separate legal parcel owned by Cabrillo Power sit between Mr. Hall's residence and the project site.  There is no indication that the intervening lagoon or other parcel is part of this project.

Accordingly, we find the appropriate measure from Mr. Hall's house to be that measurement to the specifically affected portion of the Cabrillo Power land.  Because that distance exceeds 500 feet, Mr. Hall's real property is indirectly involved in the feasibility decision.  (Reg. 18704.2, subd. (a).)  The financial effect on real property indirectly involved in a governmental decision is presumed to be immaterial.  (Reg. 18705.2, subd. (b).)  Absent circumstances to rebut that presumption, found in subdivision (b)(1) of regulation 18705.2, enclosed, Mr. Hall may participate in the feasibility determination.  

With respect to certain future decisions, we believe the foregoing analysis should provide the proper framework for consideration of any potential conflict of interest.  We stress that the conclusions above with respect to direct versus indirect involvement is based on representations in the documents you enclose which indicate the scope of the project and apparent impact is limited to the specific location of the parcel in question.  Should circumstances change and the scope of the project or its impact broaden, we advise you to seek further advice.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division

CST:jg
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Enclosure
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Councilmember McMillan owned property within 300 feet of city-owned land.  The city-owned land consisted of the city hall, a local television studio, a public library, and a parking lot.  The possibly disqualifying city council decision concerned the public library.  The distance from Councilmember McMillan’s property to the library site was greater than 300 feet but within 2,500 feet.  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city-owned land, the shorter distance was to be used.  





