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December 27, 2001

Roger A. Brown

38 North Washington Street

Post Office Box 475

Sonora, California 95370

Re:
Your Request for Informal Assistance


Our File No.   I-01-284

Dear Mr. Brown:


This letter is in response to your request for advice on behalf of the Peninsula Health Care District (“District”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May officials who have a conflict of interest with respect to decisions of the District that require three affirmative votes, participate in decisions to change the District’s policy to allow approval of these types of decisions by a majority of those present (i.e., two affirmative votes when three members are present)?

CONCLUSION

Officials who have a conflict of interest with respect to decisions of the District that require three affirmative votes may not participate in decisions to change the District’s policy to allow these types of decisions to be approved with a majority of those present, if this procedural question will affect the decision for which the officials have a conflict of interest.

FACTS


The Peninsula Health Care District Board of Directors consists of five members.  The Board’s policy requires three affirmative votes to pass any “major policy issues, or funding of projects in excess of $100,000.”  The 1993 policy changed the usual rule of municipal law that when a bare quorum of three members is present, a vote by any two members is sufficient to make binding decisions. 


Board members wish to reconsider the policy. There are several possible outcomes.  The policy might be:

(a) Deleted in its entirety; 

(b) Amended to fix ambiguities; 

(c) Amended to exempt the MPHS transaction; or 

(d) Retained as it is currently written.  

ANALYSIS

Your request for advice starts off with the premise that three of the directors have conflicts of interest.  You have not asked in this letter for us to reconsider this conclusion.  Therefore, we need not analyze your question through the standard eight-step conflict of interest analysis.  Thus, we assume the following:

1) Three Directors have conflicts of interest in certain decisions before the Board.

2) Such decisions therefore have a reasonably foreseeable, material financial effect on these three Directors. 

3) These decisions are coming before the Board. 

4) The Board has five Directors.

5) Three votes are needed to approve these upcoming decisions.

6) One of the disqualified Directors is legally required to participate in order to form a quorum.

7) However, under the current policy, absent a unanimous vote in those situations, none of the projects or policies that are the subject of the decisions can be approved.

8) These projects/policies are more likely to be approved if the Board first decides to change the rules to reduce the number of Director’s that must vote to approve the decision to two, instead of three, votes.

Generally, decisions are analyzed independently to determine if there will be a foreseeable and material financial effect on an official's financial interest. (In re Owen (1976) 2 FPPC Ops. 77.) Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official's participation does not affect the decision in which he or she has a conflict of interest. (Sweeney Advice Letter, No. A-89-639.) However, where decisions are too interrelated to be considered separately, the official's conflict on one decision will be disqualifying for the other.
 (Miller Advice Letter, No. A- 82-119; Kilian Advice Letter, No. A-89-522.) 

Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decisionmaking process. The Commission has previously advised public officials that the procedural segregation must include the following three steps: 

(1) The decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda; 

(2) The decisions in which the public official is disqualified should be considered first, and a final decision should be reached without the disqualified official's participation; and, 

(3) Once a final decision has been reached in the matters from which the public official is disqualified, the disqualified official may participate in the deliberations regarding the other matters so long as his or her participation does not result in reopening the previous issues or in any other way affect the decisions concerning the issues from which he or she was disqualified. (Ennis Advice Letter, No. A-94-203.)


However, from the assumed facts set forth above, it is reasonably foreseeable that the procedural vote will have a material financial effect on the disqualified Directors economic interests in that the procedural decision will likely affected the outcome of the decisions for which the Director’s have the conflict of interest.
 Thus the three Directors have a conflict of interest in the procedural vote as well.  

Consequently, the fact that the procedural vote will likely affect the outcome of subsequent policy/project decisions (the stated reason for the procedural vote) makes these decisions “interrelated” and participation by the disqualified members is not permitted.  Of course, the Board may invoke legally required participation to obtain a quorum on this policy issue.   (Section 87101; Regulation 18708.)



If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace


Assistant General Counsel



Legal Division
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Enclosure
� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


�  There is no special exception for procedural decisions, and the Act does not define what is “procedural” or what is “substantive” in this context.  


� We note that your facts expressly connect the decision to reconsider the voting policy of the District to decisions affecting the Mills Peninsula Health System (MPHS).  Two of the directors with conflicts of interest have conflicts of interest by virtue of economic interests in MPHS.  





