





February 20, 2002

Steven T. Mattas

Meyers, Nave, Riback, Silver

& Wilson

777 Davis Street, Suite 300

San Leandro, CA 94577

Re:
Your Request for Advice


Our File No. A-01-290

Dear Mr. Mattas:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to provisions of the Act, and should not be taken as advice or an opinion regarding any other areas of the law potentially raised by your letter. 
  This advice is based upon the facts as provided in your request letter.
  Please note that this letter should not be construed to evaluate any conduct that has already taken place. (Regulation 18329(b)(8)(A).)

QUESTION


May Mayor Henry Manayan participate in governmental decisions regarding the Midtown Specific Plan in light of the economic interests of his estranged spouse?
CONCLUSION


If, after applying the appropriate materiality standards, there will be no reasonably foreseeable material financial effect on the mayor’s economic interests in his estranged wife’s business, he may participate in the governmental decision regarding the specific plan.

FACTS


The City of Milpitas is a general law city with a population of approximately 62,000.  Milpitas is located in northern Santa Clara County.  The city is approximately 13.6 square miles in size.


The city is currently drafting a specific plan for the midtown area to address long-range land use and development issues..  The size of the proposed specific plan area is 1,093 acres, which constitutes approximately 12.6% of the city.  


The city council has previously considered and approved a set of goals for the midtown area relating to land use, community design, circulation, and implementation measures.  Based on these goals, the city had a consultant prepare the draft Midtown Specific Plan (“specific plan”).  The city council must adopt the specific plan by a majority vote of not less than the council’s entire membership. (Government Code section 65356).


The proposed specific plan does not modify the land use designations for the regional mall in Milpitas known as the Great Mall of the Bay Area.  The Great Mall of the Bay Area is, however, adjacent to a portion of the specific plan area.  No part of the Great Mall is located within the boundaries of the proposed specific plan area and the implementation of the proposed specific plan will have no effect on the zoning requirements for the Great Mall.


The proposed specific plan would allow for development of 5,020 residential units as compared to 665 under the current general plan.  Further, the chosen alternative would greatly reduce the amount of square footage for retail/dining (from 844,450 gross square feet [gsf] to 193,000 gsf) highway retail (from 329,000 to 300,000 gsf), and R&D Light Industrial uses (from 700,000 gsf to 150,000).  The preferred alternative would allow for greater office development and increased park and open space acreage.

Mayor Manayan has been separated
 from his former spouse since September 24, 2000.  Within the past ten months, Mayor Manayan’s estranged spouse has obtained as her separate
 property a leasehold interest in tenant space located within the Great Mall. The retention of this leasehold interest is for the purpose of operating a small retail business within the Great Mall.  The leasehold space is more than 500 feet away from any land included within the proposed midtown specific plan.  You note in your letter that while the business has customers who are sources of income, they will not be materially impacted by the decision before the mayor.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.) Pursuant to regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision. 

Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision? 



Your letter correctly assumes that as the mayor of Milpitas making decisions in regard to the specific plan, Mayor Manayan is a public official making a governmental decision under the Act.  (§§ 82041, 82048; regulation 18702.1.)

Step Three: What is the “economic interest” of the public official?


The next step in the analysis is to determine what, if any, economic interest the public official may have in the governmental decision at issue.  There are six types of economic interests that a public official may have.  Also, a public official may have an indirect economic interest through a member of his or her immediate family. (§ 87103.)  


Mayor Manayan has potentially three economic interests through his wife’s operation of a business in the Great Mall that are involved in the decision with regard to the specific plan.  These three economic interests are as follows:

Business Interests. An official has an economic interest in a business entity in which the official, the official’s spouse, or the official’s dependent children or anyone acting on the official’s behalf has invested $2,000 or more, or in which the official is a director, officer, partner, trustee, employee, or holds any position of management. (§ 87103, subds. (a), (d).)


Assuming that Mayor Manayan’s estranged spouse is the owner and has $2,000 or more invested in the business that she is operating at the Great Mall, the mayor may have an indirect interest in that business. (§ 87103 (a).) Defining an indirect interest, § 87103, states in pertinent part:

“…[I]ndirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.” [Emphasis added.]

In applying this provision, we have consistently advised that an indirect interest arises even as to a separate property interest of a spouse. (Randolph Advice Letter, No. A-00-130.) As such, irrespective of their separation, Mayor Manayan will continue to have an indirect interest in his estranged spouse’s business until such time as dissolution proceedings are final.  

Real Property. The official has an economic interest in real property in which the official, the official’s spouse, the official’s dependent children or anyone acting on the official’s behalf has invested $2,000 or more (including leasehold interests).
  (§ 87103, subd. (b).)


Assuming the value of his spouse’s leasehold interest is $2,000 or more, Mayor Manayan similarly has an indirect economic interest in his spouse’s leasehold at the Great Mall as a real property interest. (§ 87103(b).) As with the above-discussed indirect interest in his estranged spouse’s business, Mayor Manayan will continue to have an indirect interest in his estranged spouse’s leasehold until such time as dissolution proceedings are final.  

Sources of Income. The official has an economic interest in anyone, whether an individual or an organization, from whom the official has received (or by whom the official has been promised) $500 or more in income within the 12 months prior to the decision. (§ 87103, subd. (c).)

The mayor may have an economic interest through his estranged spouse in the business as a source of income.  While the mayor may also have an economic interest in customers of the business, you note in your letter that they will not be materially impacted by the decision before the mayor.  Thus we have not analyzed this economic interest.  

However, the mayor would still have an interest in the business itself, as a source of income to his spouse.  Unlike the above-discussed economic interests in a business entity and real property, an economic interest in a source of income derived through the public official’s spouse is not analyzed using the indirect and direct interest framework.  Rather, the interest in a spouse’s income is based upon the public official’s community property interest in that income under § 82030(a).  

Based on the facts set forth in your letter, it appears that prior to his spouse’s acquisition of that business, the couple separated.  As per our previous advice letter to you regarding this issue, absent a judgment of legal separation, the effect of a marital separation on the status of the property rights of the couple, in terms of whether post separation income of the estranged spouse is separate or community property, is a “fact-based inquiry.” (Mattas Advice Letter, No. I-01-152.) If there is a “separation” as that term is used in Family Law Code § 771(a), then income derived by his spouse from the business after the “separation” has occurred would be the separate property of the estranged spouse and would not be attributable to the public official for conflict-of-interest purposes.   While we have in previous advice letters recognized that there are certain facts, such as a separate property agreement, which may be dispositive of this issue, ultimately, we are not finders of fact and cannot not opine as to the status of the respective property rights of a couple where it remains a factual and legal determination to be made in the family arena.
 (See Vassey Advice Letter, No. A-86-201.)

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


From the facts provided by you, Mayor Manayan’s economic interests as derived through his estranged spouse’s business are indirectly involved in the decision on the specific plan for the midtown area. (Regs. 18704.1, 18704.2.)

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?


Whether the financial effect of a governmental decision on a public official’s economic interest is material and reasonably foreseeable depends upon the facts and circumstances of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if the effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission has developed materiality standards for the various types of economic interests to determine whether there will be a reasonably foreseeable material financial effect on such interests.


With regard to the mayor’s interest in his estranged wife’s business, the materiality standard for an indirectly involved small business is set forth at regulation 18705.1(c)(4) as follows:

“[For small businesses] the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Your letter largely mirrors your previous inquiry to which we responded on August 31, 2001. (Mattas Advice Letter No. I-01-152.) Because this current letter posits some additional facts regarding the issue, we are responding to your current inquiry on a de novo basis.


� This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71;         § 83114.)


�  In your letter, there was a reference to Mayor Manayan and his spouse being “legally” separated, but in a subsequent telephone conversation that term “legally” was retracted as a description of the separation.


�  This statement as to the status of the leasehold interest reflects a unilateral legal conclusion on your part, which we will assume to be correct for the purposes of this letter.  However, as we do not act as a finder of fact in providing advice, this assumption is not intended to be a ratification of your analysis or a finding on our part as to the status of the leasehold interest in relation to your inquiry.


�  Regulation 18233 provides:  “The terms ‘interest in real property’ and ‘leasehold interest’ as used in Government Code Section 82033 shall not include the interest of a tenant in a periodic tenancy of one month or less.”





�  To the extent that the previous Mattas Advice Letter, supra, implies that a final judgment of dissolution or a legal separation agreement are prerequisites to separate property status for a spouse’s post-separation income, it is superseded.  Also at page 4 of the Mattas Advice Letter, supra, referencing the Morales Advice Letter, No. A-99-246(a), we stated that “the determination of a separation date results in the loss of an economic interest in property by one or the other of the spouses.” This would be more appropriately stated as: “the determination of a separation date results in the loss of an economic interest in income by one or the other of the spouses.”





