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January 22, 2002

Jason D. Kaune

Nielsen, Merksamer, Parrinello,

Mueller & Naylor, LLP

591 Redwood Highway, Suite 4000

Mill Valley, CA 94941-3039

Re:
Your Request for Informal Assistance


Our File No.  I-01-292

Dear Mr. Kaune:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (the “Act”).
  Since your request does not refer to a particular set of facts, we provide you with informal assistance.

QUESTION


If MTA’s Sacramento office provides political consulting services to a state candidate, while MTA’s Orange County office provides consulting services to a committee that makes expenditures in support of the same candidate, would those expenditures be made “at the behest” of the candidate even if there is no actual coordination between the candidate and the committee?  

CONCLUSION


We have long advised that when a candidate and a committee making expenditures on behalf of the candidate employ the same political consultant, there is a “strong inference” of coordination.  This “inference” is not a conclusive presumption, but merely a greater or lesser “reason to believe” that coordination actually took place.  The procedures used by MTA to safeguard against such coordination might well weaken the inference, but no set of rules can foreclose the possibility that expenditures may be coordinated with a candidate’s campaign in a manner that would cause the expenditures to be characterized as contributions made “at the behest” of the candidate.  In any event, MTA’s representation of candidates and committees would not give rise to an irrebutable “presumption” of coordination.  The existence or non-existence of such coordination would always be determined from the peculiar facts and circumstances of each case.  

FACTS


McNally Temple Associates (“MTA”) is a political consulting firm with offices in Sacramento and Orange County.  MTA has clients which include state candidates running in the March 2002 primary election, and committees which may make independent expenditures on behalf of those candidates. 


MTA has endeavored to build a “firewall” between the two offices to protect from any actual or inadvertent coordination between MTA consultants working with state candidates and other MTA consultants working with committees that make independent expenditures in support of state candidates.  Specifically:

· State candidate clients are assigned to consultants from the Sacramento office, while committees that make independent expenditures are assigned to consultants from the Orange County office;

· Consultants from each office do not engage in any communication with consultants from the other office about candidate and independent expenditure campaign strategies;

· The offices do not share any documents, not yet in the public realm, paid for or produced by either the candidates or the independent expenditure committees, other than materials such as public biographies, position papers, press releases or similar materials;

· The offices also avoid inadvertent coordination by limiting access to information that may indirectly communicate campaign strategies (e.g., monthly billing records, vendor receipts, etc.)

· The offices use separate and unrelated vendors (i.e., mail houses, phone bank services, polling firms, etc.) to prepare campaign pieces or render campaign services for their respective clients relating to the 2002 elections.

· MTA has established inter-office hierarchies to ensure that a lead consultant in one office has discretion to make decisions without approval of someone from the other office.

· MTA has or will amend contracts with, or otherwise formally indicate to, its affected clients that its offices have adopted these policies and procedures, and caution clients themselves to avoid impermissible coordination. 
  ANALYSIS


“Expenditure” is defined under the Act to include virtually any payment made for a political purpose.  (Section 82025, Regulation 18225.)   A subclass of “expenditure” pertinent to your inquiry is defined at § 82031:

“‘Independent expenditure’ means an expenditure made by any person in connection with a communication which expressly advocates the election or defeat of a clearly identified candidate or the qualification, passage or defeat of a clearly identified measure, or taken as a whole and in context, unambiguously urges a particular result in an election but which is not made to or at the behest of the affected candidate or committee.”  (Section 82031.) 


An expenditure of the sort described in § 82031, but which is made at the behest of an affected candidate or committee, is a “contribution” (Section 82015), which may be subject to limits under §§ 85301 et seq.  The crucial distinction between a contribution and an independent expenditure is whether the expenditure is made “at the behest” of the candidate or committee.  Regulation 18225.7 explains when a payment or expenditure is “made at the behest of” a candidate:

   
“(a) ‘Made at the behest of’ means made under the control or at the direction of, in cooperation, consultation, coordination, or concert with, at the request or suggestion of, or with the express, prior consent of. Such arrangement must occur prior to the making of a communication described in Government Code Section 82031. 

   
(b) An expenditure is presumed to be made at the behest of a candidate or committee if it is: 

   
(1) Based on information about the candidate's or committee's campaign needs or plans provided to the expending person by the candidate, committee, or agents thereof; or 

   
(2) Made by or through any agent of the candidate or committee in the course of their involvement in the current campaign. 

   
(c) An expenditure is not made at the behest of a candidate or committee merely when: 

   
(1) A person interviews a candidate on issues affecting the expending person, provided that prior to making a subsequent expenditure, that person has not communicated with the candidate or the candidate's agents concerning the expenditure; or 

   
(2) The expending person has obtained a photograph, biography, position paper, press release, or similar material from the candidate or the candidate's agents.”


The measures taken by MTA, the “firewall” described earlier, are designed to minimize the possibility that expenditures made by committees in consultation with MTA’s Orange County office are coordinated with affected candidate-clients of the Sacramento office, thereby warranting classification as “contributions” rather than “independent expenditures.”  No set of policies and procedures can exclude the possibility of actual coordination, however.  

We have advised in the past that:  

“[A] committee’s use of the same consultant or pollster used by a candidate in prior years does not, in and of itself, transform committee expenditures which support the candidate into contributions.  If the consultant is under contract with the candidate and the committee at the time the expenditures are made, there is a strong inference that the expenditures are being coordinated by the candidate and are thus being made at his or her behest.”  (Davis Advice Letter, No. I-90-173.)   


The policies and procedures instituted by MTA may well diminish the likelihood of coordination between candidate and committee, but each case would turn on the presence or absence of actual coordination, a question of fact that cannot be resolved without reference to the facts and circumstances peculiar to each case.  In any event, an “inference” does not establish the fact of coordination.  It is clear from our past advice that expenditures are not made “at the behest” of a candidate simply because MTA represents candidates and committees, in the absence of other facts demonstrating actual coordination.



If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  Lawrence T. Woodlock

Senior Counsel, Legal Division
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Enclosure

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c), copy enclosed.)





