





January 7, 2002

Terence R. Boga, Assistant City Attorney

Richards, Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Informal Assistance


Our File No. I-01-293

Dear Mr. Boga:


This letter is in response to your request for informal assistance on behalf of Mayor William Doane and City of Seal Beach Councilmember John Larson regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because your request does not refer to a specific proceeding or decision, we are providing informal assistance. Informal assistance does not confer immunity under Section 83114. (Regulation 18329(c).)

QUESTION


Do Mayor Doane and Councilmember Larson
 have a disqualifying conflict of interest in participating in decisions relating to the development of the real property owned by Boeing Realty Corporation?

CONCLUSION


If after applying the appropriate materiality standards, there is no reasonably foreseeable material financial effect on their respective interests in their principal residences and the common areas of Leisure World, Mayor Doane and Councilmember Larson may make decisions regarding the development of the property owned by Boeing Realty.  The public generally exception may apply to any conflict of interest arising by virtue of the mayor’s and the council member’s economic interest in the common areas through the Golden Rain Foundation if a significant segment of the public is affected in a similar manner.

FACTS


Boeing Realty Corporation (“Boeing”) owns over a hundred acres in the City of Seal Beach (“Boeing Project Site”).  Under the General Plan, the land is designated as Light Industrial and zoned M-1 (Light Manufacturing).  Boeing previously considered subdividing the Boeing Project Site for light industrial park development.  They have since withdrawn that proposal and intend to explore other potential uses for the land. 


Mayor Doane and Councilmember Larson each have as their principal residence, a residential unit in the Leisure World housing complex in Seal Beach.  The complex consists of several mutual corporations (“mutuals”) formed under the National Housing Act and created to construct and maintain the complex.  In lieu of a traditional deed to a residential unit, each residential unit owner receives a “share” of stock in the mutual in which their respective residential unit is located that entitles him or her to occupy his or her respective unit.  The share in the mutual cannot be sold separately.  The sole corporate function of the mutual is “the construction and operation of a housing project, all on a non-profit basis.” Both Mayor Doane’s and Councilmember Larson’s residential units are within approximately 825 feet, but more than 500 feet, of the Boeing Project Site.

Each residential unit owner also receives a “share” of stock in the Golden Rain Foundation (“Golden Rain”), a non-profit corporation that owns and maintains all of Leisure World’s common areas.  Golden Rain does not distribute gains or profits to shareholders, and its shares cannot be sold or traded separate from a particular residential unit.  Examples of the common areas owned and maintained by the Golden Rain include: the main streets, golf course, club houses and administration buildings.  Some of these common areas are within 500 feet of the Boeing Project Site.

In order to develop the Boeing Project Site, Boeing must apply to the city for land use entitlements that potentially will include: environmental review, amendments to the general plan, zoning amendments, and other discretionary quasi-judicial approvals.  The city council is responsible for the decision making process in these applications, either as a first step or in an appeal from a planning commission decision.

Seal Beach has a population of 24,157 persons.  Approximately 40 % of the population resides in Leisure World.  There are 6,400 residential units in Leisure World, of which approximately 750 are within 800 feet of the Boeing Project Site.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.) Pursuant to regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision? 


In making decisions concerning the development of the Boeing Project Site, Mayor Doane and Councilmember Larson are public officials making a governmental decision under the Act. (§§ 82041, 82048; regulation 18702.1.)

Step Three: What is the “economic interest” of the public official?


The next step of the analysis is to determine what economic interest is involved in the governmental decision.  An official has an economic interest in real property in which the official, the official’s spouse, the official’s dependent children or anyone acting on the official’s behalf has invested $2,000 or more (including leasehold interests).  
(§ 87103, subd. (b).) Section 82033 defines an “interest in real property” to include:

“[A]ny leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”

Because the interests in the mutual and Golden Rain are distinct ownership interests, we treat them as separate economic interests for purposes of the Act. (Field Advice Letter, No. A-94-106; see also Wood Advice Letter, No. A-01-058.) Here, both the mayor and the council member have their principal places of residence within 825 feet of the proposed development.  We have previously advised that ownership of shares in a mutual should be treated as an ownership interest in real property based upon the nature of the interest and the potential effect of governmental decisions on that interest. (Haas Advice Letter
, No. A-92-366, a copy of which is enclosed.) 

We have also previously advised that ownership of stock in Golden Rain, as the corporate owner of the common areas, should be treated in the same manner as a real property interest in the common areas of a condominium complex. (Haas Advice Letter, supra.) Therefore, if the fair market value of the officials’ respective interests in Golden Rain is $2,000 or more, they would also constitute interests in real property under the Act.  If the mayor’s and council member’s respective interests in the Golden Rain are worth less than $2,000 each, then they would not have to analyze those interests further for conflict-of-interest purposes. (Wood Advice Letter, supra, No. A-01-058.)

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


Under this step of the analysis, we determine whether the economic interest of the public official is directly or indirectly involved in the governmental decision.  With regard to an interest in real property, regulation 18704.2(a) sets forth the analytical framework as follows:

“Real property in which a public official has an economic interest, is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  Real property is the ‘subject of the governmental decision’ if:

“(1) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property, or a similar decision affecting such real property;

“(2) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such real property….”


The decisions regarding the Boeing Project Site as described in your letter would come within the parameters of regulation 18704.2.  As discussed above, the principal places of residence are more than 500 feet from the Boeing Project Site.  Therefore, the mayor’s and council member’s interests in their respective mutuals would be indirectly involved in the decision concerning the development of the Boeing Project Site.  However, because the common areas of Leisure World are within 500 feet of the Boeing Project Site, their interests in such common areas by virtue of their stock ownership in Golden Rain would be directly involved in the decision.

Steps Five and Six: Will the financial effect of the decision on the public official’s economic interests be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find the applicable materiality standard in Commission regulations.  (Regulation 18700(b)(5), regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

The financial effect of a governmental decision on real property indirectly involved in a governmental decision is presumed not to be material, absent a showing that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the official’s property, which make it reasonably foreseeable that the decision will have a material financial effect on the official’s property.  Specific circumstances that should be considered include, but are not limited to:

“(A) The development potential or income producing potential of the real property in which the official has an economic interest;

“(B) The use of the real property in which the official has an economic interest;

“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.” (Regulation 18705.2(b)(1).)

With the proximity of the Boeing Project Site to both of the officials’ residences and the scope of the Boeing Project, the above factors would need to be examined to determine if the presumption of nonmateriality is rebutted.  However, nothing in your letter suggests that it is.  


Where an interest in real property is directly involved in a governmental decision, the effect on the public official’s economic interest is presumed to be material.  (Regulation 18705.2(a)(1).)  Nothing in the facts that you have presented indicates that the presumption of materiality is rebutted with respect to the mayor’s and the council member’s interest in the common areas and facilities through their Golden Rain stock ownership.
Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

Under the “public generally” exception, an official having a conflict of interest may still participate in a decision, if the financial effect of the decision on the official's economic interest is indistinguishable from the effect on the public generally. (§ 87103; regulation 18707(a).) The “public generally” exception is codified in regulations 18707-18707.9.  Pursuant to these provisions, if a “significant segment” of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.

Regulation 18707.1(b)(1)(B) defines a “significant segment” of the jurisdiction in relation to real property interest as follows:

“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official's agency or the district the official represents; or

 “(ii) 5,000 property owners or homeowners in the jurisdiction of the official's agency.”

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� Because of the nearly identical factual situations pertaining to conflicts of interest for Mayor Doane and Councilmember Larson, we have analyzed their requests jointly.


� The Haas Advice Letter, No. A-92-366, was superseded by the Field Advice Letter, supra, 


No. A-94-106, insofar as the Haas letter treated the interests in a mutual and the common areas as a single interest, rather than separate interests.  However, the Haas letter’s analysis as to the type of economic interests that arise by virtue of ownership of shares in the mutual and Golden Rain remains useful. 


� Again, any further analysis of their respective interests in Golden Rain would be predicated on those interests being worth two thousand dollars ($2,000) or more.





