





February 11, 2002

Scott C. Smith

Best, Best & Krieger, LLP

402 West Broadway, 13th Floor

San Diego, CA 92101-3542

Re:
Your Request for Informal Assistance


Our File No.   I-01-294

Dear Mr. Smith:


This letter is in response to your request for advice on behalf of Lori Howard regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you are not asking about specific governmental decisions, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C).)

QUESTIONS

1.  Does Councilmember Howard have a conflict of interest in decisions related to either the city’s existing Redevelopment Plan Project Area or the Added Area by virtue of her economic interest in her coffee shop business?

2.  Does Councilmember Howard have a conflict of interest in a decision related to the city’s existing Redevelopment Plan Project Area or the Added Area if she signs a new lease for property on which her coffee house is located?

CONCLUSIONS

1.  Councilmember Howard must disqualify herself from the governmental decisions if it is reasonably foreseeable that these decisions will result in a material financial effect on Councilmember Howard’s business, as discussed below.

2.  If Councilmember Howard signs a new lease, she will have an economic interest in property located within the existing Project Area and within 500 feet of the Added Area.  Because this property is directly involved in such decisions, it is presumed to be reasonably foreseeable that this property will experience a material financial effect as a result of these decisions.  Therefore, under these circumstances, she would have a conflict of interest.

FACTS


Lori Howard is a member of the Santee City Council (“City”) and the Santee Community Development Commission (“CDC”).  In the next several months, the City and the CDC will be taking various actions related to proposed amendments to the City’s Redevelopment Plan Project Area.  The proposed amendments would delete certain territory from the existing Project Area (“Deleted Area”), and add the Deleted Area, plus other new territory (“New Area”) (collectively, the “Added Area”), back into the Redevelopment Project Area.  The future actions by the City/CDC will include the formation of a project area committee, the certification of an environmental impact report and the approval of ordinances amending the redevelopment plan.  On November 14, 2001, the city council (serving as the City’s planning commission) approved a preliminary plan for these amendments.  Because of the potential conflict of interest, Councilmember Howard did not participate in the November 14, 2001 decision.


The potential conflict exists because Councilmember Howard runs a coffeehouse within Santee Village Square, a retail complex owned by CP Properties (“Owner”) and located at 9621 Mission Gorge Road #102A.  The coffeehouse is located within the existing Redevelopment Project Area.  The coffeehouse is not located within any of the Added Area.  However, the coffeehouse is located within 500 feet of the boundary of the Added Area.  


Councilmember Howard is currently a holdover tenant on her lease for the coffeehouse space.  Previously, Councilmember Howard had a lease agreement for the space, but the lease terminated on August 31, 2000.  Councilmember Howard and Owner are currently negotiating terms for a new lease, and certain tenant improvements have been made to the coffeehouse space.  However, Councilmember Howard and Owner have not been able to conclude their lease negotiations, and Councilmember Howard has remained on the property as a holdover tenant, paying rent on a month-to-month basis.  It is possible that Councilmember Howard and Owner will simply sign a new lease, which is identical to the lease described in your previous letters regarding the coffeehouse. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Is Councilmember Howard a “public official”?
As a member of the Santee City Council and Community Development Commission, Lori Howard is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Is Councilmember Howard making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the city council and the Community Development Commission, Councilmember Howard will “make a governmental decision” if she votes on either a decision related to the existing Redevelopment Project Area or a decision related specifically to the Added Area.  Additionally, if she engages in any of the actions detailed above with regard to such decisions, she will “participate in making” or “influence” that decision.

What are Councilmember Howard’s economic interests — the possible sources of a financial conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests.  The economic interests pertinent to your questions are discussed below.
   

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3).

Business Entity/Source of Income

We have previously advised that Councilmember Howard has an economic interest in her coffee shop as a business entity and as a source of income.
  (Smith Advice Letter, No. A-99-001; Section 87103(a) and (c).)  This continues to be the case.  However, you have specifically inquired whether she also has an interest in the real property on which her coffee shop is located by virtue of her status as a holdover tenant.  This issue is addressed below.

Real Property

“Interest in real property” is defined as:

 … “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollar ($2,000) or more.”  (Section 82033.)

Regulation 18233 further specifies that “[t]he terms ‘interest in real property’ and ‘leasehold interest’ as used in Government Code Section 82033 shall not include the interest of a tenant in a periodic tenancy of one month or less.” 


Based on your facts, Councilmember Howard currently does not have leasehold or ownership interest in the property where her coffee shop is located.  However, as we have previously advised, once she signs a new lease for the property, she will have an “interest in real property” on the basis of her leasehold interest and, therefore, an economic interest in this property for purposes of the Act’s conflict-of-interest rules.

Is Councilmember Howard’s economic interest directly or indirectly involved in the governmental decisions?
Business Entity/Source of Income


A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

Under the Commission’s regulations, business entities and sources of income which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing the materiality standard.  (Regulation 18704.1(b).)  As we have previously advised, Councilmember Howard’s coffee shop business is indirectly involved in a decision related to the City’s existing Redevelopment Plan Project Area.  Similarly, her business is also only indirectly involved in a decision related to the Added Area.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  Pursuant to enclosed Regulation 18329(c)(3) (enclosed), informal assistance does not confer immunity.





�  These questions are based on the Act’s conflict-of-interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


� We limit our analysis to the economic interests set forth under step three of the analysis.  If you believe other economic interests of the council member may be implicated, please contact us for further advice.





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� Note that we have not discussed customers (sources of income) to the council member’s business.  It appears unlikely that the customers will be a source of income of $500 or more to the official.  But if this is the case, the sources of income may also be potentially disqualifying economic interests that must be considered.  We have no facts pertinent to this issue so we do not analyze the issue herein.  You should request further advice if customers may also be considered sources of income.  





