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January 29, 2002

Eric Grant

Sweeney & Grant, LLP

Wells Fargo Center

400 Capitol Mall, Suite 900

Sacramento, CA 95814

Re:
Your Request for Informal Assistance


Our File No. I-01-299

Dear Mr. Grant:


This letter is in response to your request for written advice on behalf of William E. Simon regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 We are providing informal assistance in response to your request because it “is related to possible amendment of previous reports filed by the person requesting the advice.” (Regulation 18329(c)(4)(A).)  Informal assistance does not confer immunity under Section 83114.
 (Regulation 18329(c)(3).)

QUESTIONS

1. Is William E. Simon required to report his interests in nine charitable lead annuity trusts on his statement of economic interests (Form 700)?

2. If so, how should he value the interests?

3. If so, how should he report these interests?

CONCLUSIONS

1. Depending upon the value of his remainder beneficiary interests in the trusts, Mr. Simon may have to report those interests on his statement of economic interests.

2. Mr. Simon may rely in good faith upon an appraisal by a disinterested qualified appraiser in determining the value of such interests.

3. If the interests are reportable on his statement of economic interests, he should file an amended statement appropriately disclosing such interests.

FACTS


William E. Simon is a candidate for the Republican nomination for the office of Governor and intends to stand for nomination election at next March’s statewide primary.  On December 7, 2001, he filed his statement of economic interests (Form 700) as required by law.


On Schedule C of that form, Mr. Simon reported his business positions as trustee of nine related trusts, namely, Simon CLAT Nos. 1 through 9 under the will of William E. Simon, Sr. (his father), who died on June 3, 2000.  That will directed that virtually all of the decedent’s residuary estate, along with assets over which he held a testamentary power of appointment, be distributed to one or more charitable lead annuity trusts (CLATs).  Consistent with Mr. Simon’s Schedule C, nine such CLATs have been established.  The process of distributing assets to the CLATs, however, is still underway and is expected to continue until at least June of 2002.  Mr. Simon, along with each of his six siblings, will own a one-seventh (14.29%) remainder beneficiary interest in each of the CLATs.


A CLAT is a trust that pays a fixed annuity amount to a charitable organization over a fixed term of years.  Although any assets remaining in the CLAT at the end of that term are distributed to non-charitable remainder beneficiaries, the amount of the annual distribution is calculated in advance-using interest rates that are established by the federal Internal Revenue Service-so as to “zero-out” the assets at term’s end.  In other words, if government-established assumptions hold true (or even if they turn out to be inaccurate by overestimating the rate at which the undistributed assets will appreciate), then the remainder beneficiaries will receive absolutely nothing. The IRS values remainder interests in CLATs at zero.


In the present situation, the trustees of the decedent’s nine CLATs chose a uniform term of 15 years for all of them.  Given this term, and given the applicable IRS discount rate of 7.8%, each CLAT will pay out each year to charitable beneficiaries a fixed amount that is equal to 11.54% of the value of the CLATs’ assets at the present time.  You state that if the aggregate rate of return on the CLATs will be completely exhausted at the end of the 15-year term, Mr. Simon and his siblings will receive nothing.  Consequently, the present value of the annuity payments to the charitable beneficiaries, calculated on the basis of the IRS discount rate, equals the full value of the assets bequeathed to the CLATs; conversely, the present value of the remainder interest of Mr. Simon and his siblings, calculated using that same rate, would be zero.  

ANALYSIS


The financial disclosure provisions of the Act apply to candidates for elective office, such as Mr. Simon. (§ 87200.)  Accordingly, per your letter he filed a statement of economic interests (SEI) in December.  Among the interests that must be disclosed on an SEI are investments and interests in real property. (§ 87206.) With respect to an investment interest in a trust, regulation 18234 states in pertinent part:

“(a) An official has an economic interest in the pro rata share of the interests in real property, sources of income, and investments of a trust in which the official has a direct, indirect, or beneficial interest of 10 percent or greater.

¶…¶

“(c) For purposes of determining whether an official has an economic interest in interests in real property, sources of income, and investments of a trust, the official has a direct, indirect, or beneficial interest in a trust if the official is…

¶…¶

“(2) A beneficiary and:

“Presently receives income; or

 “(B) Has an irrevocable future right to receive income or principal. For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable, unless one of the following applies:

 “(i) Powers exist to consume, invade, or appoint the principal for the benefit of beneficiaries other than the official and such powers are not limited by an ascertainable standard relating to the health, education, support, or maintenance of the beneficiaries; or

 “(ii) Under the terms of the trust, someone other than the official can designate the persons who shall possess or enjoy the trust property or income.

 “(d) For the purposes of this section, an official does not have a direct, indirect, or beneficial interest in a trust solely because the official is a trustee or co-trustee. However, income received for the performance of trustee services is income as defined in Government Code Section 82030.” [Emphasis added.]


Based upon the facts that you have provided, while Mr. Simon is a trustee of the CLATs, he also has a one-seventh (14.29 %) remainder beneficiary interest in them.  As such, the interest appears to come within the purview of subdivision (c)(2)(B) of regulation 18234.  

The only remaining question is whether the investment interest is valued at $2,000, or more.  You have posited that the remainder interest(s) are of no value based upon the projected payout of trust income and assets to charitable beneficiaries.  In providing advice, we do not act as finders of fact in regard to such issues.  However, we have previously advised in the conflict-of-interest context that a public official will be considered to have made a good faith effort to determine the fair market value of an economic interest, if he or she relies on an appraisal by a disinterested qualified appraiser. (See, e.g., Leroy Advice Letter No. A-99-301.) If the fair market value of each of Mr. Simon’s remainder beneficiary interests is indeed zero, they would not be reportable interests. (§§ 82006, 87103(a).)  However, if the fair market value of each of the remainder beneficiary interests is worth $2,000 or more, they would be reportable interests that should be reported on an amended SEI. (Ibid.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William L. Williams, Jr.


Staff Counsel, Legal Division
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Enclosure
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� As to the specific matter at hand, this letter should not be construed as granting any immunity relative to actions that may have already been taken in the filling out and filing of a statement of economic interests by the advisee. (See enclosed Reg. 18329(c)(3).)





