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April 30, 2002

Laura J. Roberts

Lassen County Children &

Families Commission

1345 Paul Bunyan Road, Suite B

Susanville, California 96130

Re:
Your Request for Informal Assistance


Our File No.   I-01-300

Dear Ms. Roberts:


This letter is in response to your request for informal assistance on behalf of the Lassen County Children and Families Commission, regarding provisions of the Political Reform Act (the “Act”).
 

QUESTIONS


Does the Act prohibit appointment to the Children and Families Commission of a person who has received funds from a commission grant?  May a current commissioner apply for or receive a grant during his or her tenure on the commission? 

CONCLUSIONS


The Act does not prohibit the assumption of public office by a person who has received a grant from the agency to which he or she is subsequently appointed, although the Act may bar the official from taking part in certain governmental decisions after  assuming office. The Act does not bar a commissioner or board member from receiving a grant from his or her own agency, if the official takes no part in decisions involving the grant.  However, Government Code § 1090, a law administered by the Department of Justice and not by the FPPC, generally prohibits members of public boards and com-missions from receiving such grants.  You should seek advice on § 1090 from your county counsel or from the Attorney General’s office. 

FACTS


On December 6, 2001, at a regular meeting of the Lassen County Children and Families Commission, a mini grant in the amount of $10,000 was awarded to a new nonprofit organization named Fetal Alcohol Services, Inc. (“FAS”).  This is a planning grant providing funds for a consultant to assist FAS in establishing a vision, mission, goals, objectives, and work plan, as well as researching and writing three other grant proposals.  This mini grant is this nonprofit’s first source of funding.  One thousand dollars will go to FAS to cover incorporation fees and other start up costs, and the remaining $9,000 is budgeted for consultant services.  The $9,000 will be paid to FAS as and when the consultant presents invoices for services rendered.  


At the same meeting another mini grant in the amount of $10,000 was awarded to the Methodist Church Sunshine Preschool, for upgrade of their playground equipment and purchase of a commercial refrigerator.  The grant proposal was written by the pastor of the church, the person who will sign the memorandum of understanding governing implementation of the grant.  No payment will be made directly to the Methodist Church preschool; payments will be made directly to the vendors.  


The pastor of the Methodist Church has contracted to serve as a consultant to FAS, and will receive all or a portion of the grant funds awarded to FAS.  The pastor is also a likely candidate for the next vacancy on the Commission, unless receipt of grant funds from the Commission bars appointment to that position.

ANALYSIS

1.  Appointment of a Grant Recipient to the Children and Families Commission
Nothing in the Act bars a person from serving on the Children and Families Commission, whether the appointee is associated with an entity that has received a grant from the commission, or has been paid out of grant funds for services as a “consultant”  to a grant recipient.
   After the appointment, however, there may be occasions when the new commissioner’s activities are limited by conflict of interest rules.  At § 87100 the Act provides that:

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” 

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests – described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Regulation 18703.1(b));          

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Regulation 18703.3); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family-this is known as the "personal financial effects" rule (§ 87103; Regulation 18703.5).

A member of the Children and Families Commission is a public official within the meaning of the Act.  (§ 82048; see generally Bailey Advice Letter, No. I-01-011, copy enclosed.)  If a commission member is called on to make, participate in making, or influence any governmental decision in which he or she has a financial interest, the commissioner may have a conflict of interest under the Act that would prohibit him or her from playing any role in that particular decision.  For example, as a consultant to FAS paid in excess of $500 for recent consulting services, the pastor might well be prohibited from making, participating in making, or using his or her official position to influence a commission decision involving FAS, if that decision would foreseeably have a material financial effect on FAS.  

The existence of a conflict of interest can only be determined, of course, in the context of specific decisions coming before the commission.  But the possibility that a commissioner may have conflicts of interest in some decisions is no barrier under the Act to service on the commission. 

2.  Grants to Current Commission Members: Government Code § 1090  

If a sitting member of the Children and Families Commission abstained from decisions regarding the award of a grant to the commission member, the Act’s conflict   of interest rules would not prevent the award of such a grant to the commissioner.  However, Government Code § 1090, a law administered by the Department of Justice and not by the FPPC, generally prohibits members of public boards and commissions from receiving grants from their own agencies, whether or not they are involved in decisions regarding the grants.  Section 1090 also applies to making, renewing or revising contracts in which board members or commissioners have a financial interest.  As a result, whenever a sitting commissioner contemplates receiving a grant from his or her own agency, he should first obtain advice from the county counsel or the Attorney General on the requirements of § 1090.  

If a commissioner is currently receiving funds under a grant awarded prior to his or her appointment to the commission, the commissioner should also seek advice from the county counsel or Attorney General’s office before any post-appointment commission action to renew, alter or amend the terms of that grant.     


If you have any questions on particular decisions that you feel may implicate the Act’s conflict of interest provisions, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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Enclosures
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  Informal assistance does not provide the immunity conferred by an opinion or formal written advice.  (§ 83114; regulation 18329(c)(3), copies enclosed.) 	


�   For a fuller discussion, we enclose with this letter our Fact Sheet “Holding Two Positions.”


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official's immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (§ 87103.) "Immediate family" is defined at § 82029 as an official's spouse and dependent children.











