




February 8, 2002

Diane Smith

Yucaipa City Council

Post Office Box 654

Yucaipa, CA 92399

Re:
Your Request for Informal Assistance


Our File No. I-02-006

Dear Ms. Smith:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because your request is for general advice and does not concern a particular proceeding nor a specific pending decision, we treat it as a request for general and informal assistance only (regulation 18329(c)(8)(C) and (F)). 
  This letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially raised by your letter (for example, Government Code Sections 1090, et seq., may also apply.) 
  

The Commission does not act as a finder of fact when it renders advice or offers assistance.  This assistance is based upon the facts as provided in your request letter. Please note that this letter should not be construed to evaluate any conduct that has already taken place (regulation 18329(b)(8)(A)).

QUESTIONS

1.
If the Board of Directors of the Historical Glass Museum Foundation, a not-for-profit charitable foundation under Internal Revenue Code § 501(c)(3), offers to hire you as a full-time, paid executive director, would you, an elected member of the 
Yucaipa City Council and Chairman of the Yucaipa Redevelopment Agency, be allowed to take this position?

2.
If the Board of Directors of the Historical Glass Museum Foundation, a not-for-profit, charitable foundation under Internal Revenue Code § 501(c)(3), hires you as a full-time, paid executive director, and the glass museum physically relocates to Yucaipa, would your membership on the Yucaipa City Council and chairmanship of the Yucaipa Redevelopment Agency affect the ability of the Museum Foundation to conduct fund raising within the City of Yucaipa?

CONCLUSIONS

1.
Yes.  The conflict-of-interest provisions of the Act apply only to a public official's governmental decisions undertaken in the course of performing his or her public office.  Consequently, your decision to accept or decline private employment, while concurrently holding public office, is a matter beyond the purview of the Act.  Should you decide to accept such private employment, the conflict-of-interest provisions of the Act may subsequently disqualify you from making, participating in making, or influencing any decisions of the Yucaipa City Council or of the Redevelopment Agency, as discussed below. 

2.
No.  As recounted above, the conflict-of-interest provisions of the Act apply only to the governmental decisions of public officials.  The Museum Foundation is not a state agency nor a local government agency.  The actions undertaken on its behalf by its members and officers, including fundraising activities, are generally beyond the purview of the Act.  

FACTS


You state that in July of 2000, you joined the Board of Directors of the Historical Glass Museum Foundation (hereinafter "Museum Foundation"), an organization then and now operating a small glass museum in Redlands, California.  At that time, the Museum Foundation was actively seeking to build or purchase a larger facility to house the glass museum, including possible relocation of the site to the City of Yucaipa.


You further state that in November of 2000, you were elected to the Yucaipa City Council and also appointed to be the chairman of the Yucaipa Redevelopment Agency (“Redevelopment Agency”).  Since one of the locations the Museum Foundation was actively pursuing is located in the Yucaipa Redevelopment Area, you resigned from the Board of Directors of the Museum Foundation and took an unpaid position as its executive director.    


In June of 2001, you state, the Board of Directors of the Museum Foundation voted to apply for a grant of state funds under Proposition 12 (which would require that any potential construction utilizing the funds occur on public property).  The Museum Foundation determined to receive a commitment from the City of Yucaipa to provide public property for the construction of a new museum, should the grant request be approved by the State of California.


Your letter indicates that when the Museum Foundation appeared before the Yucaipa City Council to make its presentation, you excused yourself from the city council proceedings, explained that you have a potential conflict-of-interest, and departed from the council chambers. Subsequently, the city council voted to provide public land to the Museum Foundation, should its grant request be approved by the state.


The Museum Board would now like to make your job as executive director a full time, paid position, should its grant request be approved by the state.  As a full-time, paid employee of the Museum Foundation, the purpose of your employment would be to oversee construction of the museum building and the expenditure of grant monies.  You have not yet accepted the offer to become the full-time, paid executive director of the Museum Foundation.

ANALYSIS

A.
Potential Conflicts of Interest

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (Regulation 18700, subsections (b)(1) – (8)), which is discussed below.  

1.
Are you a public official?   


The conflict-of-interest provisions apply only to public officials.  You are an elected member of the Yucaipa City Council and are also an appointed member and officer of the Redevelopment Agency.  Consequently, you are a "public official" within the meaning of the Act and are subject to the conflict-of-interest provisions thereof, whether acting in your capacity as a member of the city council or as chairman of the Redevelopment Agency. (Section 82048; regulation 18701(a)(1).)

Presumably the Museum Foundation is not a state or local government agency.
   It is a private, non-profit foundation recognized as such under section 501(c)(3) of the Internal Revenue Code.  Thus, its employees and officers (of which you are one) when acting on behalf of the Museum Foundation, are not public officials within the meaning of the Act.  



 

2.
Will you make, participate in making, or influence a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.) 

Your decision to accept or decline private employment does not obligate, commit, nor contractually bind, either the city council or the Redevelopment Agency.  It is a purely private decision not imbued with the imprimatur of governmental action.  The conflict-of-interest provisions of the Act do not apply to bar, nor give you license, to accept the offered position.  

3.    What are your economic interests?   


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The economic interests which might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The interest pertinent to your facts is any source of income,
 including promised income, to an official which aggregates to $500 or more within the 12 months immediately prior to a governmental decision (section 87103(c); regulation 18703.3).  Should you accept the offer of employment as paid executive director of the Museum Foundation, the Museum Foundation would then become a potential disqualifying source of income to you.
 

As a public official, you generally will have an economic interest in a source of gifts (if any are received by you) totaling $320 or more over a 12-month period.

4.     Are your economic interests directly or indirectly involved in the decision?


A source of income or source of gifts in which a public official has an economic interest is directly involved in a governmental decision if it initiates the proceeding by filing an application, claim, appeal or similar request, or is a named party in, or is the subject of, the proceeding before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  If the source of income or source of gifts is not directly involved, then it is deemed to be indirectly involved in the governmental decision. (Regulation 18704.1(b).)  


You state that the Museum Foundation will be involved in constructing a building in the City of Yucaipa and in securing public monies under Proposition 12.  Apparently one potential site is located within a redevelopment area.  In these circumstances, it is reasonable to assume that the Museum Foundation may, from time-to-time, initiate a filing (for instance, a request for a building permit, zoning variance, plans approval), or be a named party or otherwise be the subject of a matter before either the Yucaipa City Council or the Redevelopment Agency.  Should you accept the pending offer of paid employment with the Museum Foundation, you will be deemed to be directly involved in any governmental decision in any of these proceedings.  You may also be deemed indirectly involved in a matter brought before the Yucaipa City Council or Redevelopment Agency by a third party which may collaterally impact upon the Museum Foundation. 

5.
Will the financial effect on one or more of your economic interests be 

material?


Not all governmental decisions by a public official which may impact upon his or her economic interests give rise to a conflict of interest.  It is when the impact on his or her economic interests is material (or important) that a conflict may arise.  Whether an impact is so significant as to be deemed material depends upon the nature of the economic interest and whether that interest is directly or indirectly implicated in the governmental decision. For each of these categories of interest and involvement, the regulations set forth separate indicia of materiality.  (Regulations 18705 – 18705.5.)  


When a source of income is directly involved in a governmental decision, the materiality standard is strict: any financial affect at all on the source of income is deemed material.  (Regulation 18705.3(a).)  This means that if a governmental decision will have an affect of one penny or more upon the financial interests of the Museum Foundation, you may be disqualified from the decision.  For indirectly involved sources of income, the materiality standard varies according to the nature (e.g., for-profit or non-profit) and size of the source, and impact of the governmental decision upon the source's financial status.  For an indirectly involved non-profit entity whose gross annual receipts are $100,000 or less, a governmental decision will be material if:


“(i)  The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more.

(ii)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of  $2,500 or more. 

(iii)  The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”

(Regulation 18705.3(b)(2)(F).)


The determination of materiality is necessarily a factual question.  We cannot presume to identify all potential decisions which may materially impact your economic interests.  The specific facts of each situation need to be weighed to determine whether the materiality thresholds have been tripped.

Nexus Test

 The Act also prohibits a public official from accomplishing a result in his or her official capacity when he or she is being paid by a private employer (the "nexus test," regulation 18705.3(c)).  Thus, if an official receives income to achieve a goal or purpose which the public official would also achieve, defeat, aid or hinder when making, participating in making, or influencing a governmental decision, a nexus exists between the official's governmental conduct and private income.  When a nexus exists, the source of income is deemed to be directly involved in the governmental decision and any reasonably foreseeable financial effect at all on the source of income arising from the governmental decision is deemed material.   

Given your multiple roles as a public official in Yucaipa, and your potential employment with the Museum Foundation to oversee construction and expenditures in connection with its construction of a new building in Yucaipa, you should consider this test carefully as a potential source of disqualification.  This determination is necessarily a factual question.  As the facts develop concerning a future, specific governmental decision directly or indirectly involving the Museum Foundation, you may wish to request further written advice from us concerning disqualification under the nexus test. 

6.
Is it reasonably foreseeable that the governmental decision will result in one or more of the materiality standards being met?

When the effect of a governmental decision is deemed to be material under the applicable materiality regulation, a conflict of interest might not arise unless it is reasonably foreseeable that the effect will actually occur (section 87103).  No one has a conflict of interest under the Act "on general principles."  Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Regulation 18706(b) lists a number of criteria  indicating whether it is reasonable to foresee that a material economic effect will occur.  

This list is not exhaustive, but should be considered instructive.  Note that a financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner, 1 FPPC Ops. 198 (1975).) 

�  Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  As used herein “section” refers to a section of the Act and “regulation” refers to a section or subdivision of the Commission’s regulations. 


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (section 83114; regulation 18329(c)(3), copy attached).


�   For information regarding Government Code Sections 1090, et seq., please consult the State Attorney General’s Office.


�   Your letter lacks sufficient information to allow us to analyze, under our 4-part test (In re Siegel (1977) 3 FPPC Ops. 62) whether the true nature of the Museum Foundation is public or private within the meaning of the Act.   We have enclosed a copy of the opinion.  If you believe it applies to the Museum Foundation, please contact us for further advice.


�  Ordinarily, if a public official is a director, officer, partner, trustee, employee or holds any position of management in a business entity, the official has an economic interest in the business entity (regulation 18703.1(b)).  The Act defines a business entity as one which is operated for profit (section 82005).  Since a non-profit organization does not constitute a business entity, your position as the executive director of the Museum Foundation does not, by itself, constitute an economic interest.  ( see, e.g., Casey Advice Letter, No. A-93-082.)


�   Section 82030(b)(2) of the Act provides that “income,” for the purposes of the Act, does not include “reimbursement for travel expenses and per diem received from a bona fide non-profit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”


�  Your letter indicates that the Museum Foundation may engage in fundraising (receiving charitable gifts) within Yucaipa.  It is possible, under limited circumstances, that in your private capacity as an officer of the Museum Foundation, you may be called upon to conduct, or otherwise participate in, fundraising activities on its behalf.  The general rule in these circumstances is that, for purposes of the conflict-of-interest provisions of the Act, these funds will not be treated as a gift to you (see e.g., Casey Advice Letter, No. A-93-082; Bremberg Advice Letter, No. A-89-445).  





