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April 15, 2002

David H. Hirsch

City of Simi Valley

2929 Tapo Canyon Road

Simi Valley, CA 93063-2199

Re:
Your Request for Informal Assistance


Our File No.   I-02-008

Dear Mr. Hirsch:


This letter is in response to your request for advice on behalf of Simi Valley City Councilmember Barbra Williamson regarding the provisions of the Political Reform Act (the “Act”).
  Since you have not inquired about a specific governmental decision before the Simi Valley City Council, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C).)

QUESTIONS

1.  Would Councilmember Williamson have an economic interest in a person who donates to the Simi Valley Cultural Arts Foundation, a nonprofit entity?

2.  Does the materiality standard provided by regulation 18705.3(b)(2)(E) apply to Councilmember Williamson’s economic interest?

CONCLUSIONS

1.  No.  Assuming she accepts employment with the Simi Valley Cultural Arts Foundation, she would not have an economic interest in a person who donates to this 

nonprofit entity.  However, for each governmental decision before her, she must still assess whether it is reasonably foreseeable that her nonprofit employer will be materially affected by the decision.

2. Yes.  This materiality standard would apply whenever her nonprofit employer is indirectly involved in a decision.

FACTS


The Simi Valley Cultural Arts Foundation is an incorporated nonprofit entity, the purpose of which is to raise funds to provide for an endowment and annual financial support for the Simi Valley Cultural Arts Center.  The Simi Valley Cultural Arts Center is a facility that is owned and operated by the City of Simi Valley.  Various individuals and firms doing business in Simi Valley have made donations to the foundation in the past, and can be expected to do so in the future.  This includes developers of residential and commercial projects in the city, whose projects are considered by the Simi Valley City Council.


Councilmember Barbara Williamson is concerned about potential conflicts of interest if she becomes a paid employee of the foundation.  The duties of this employment would include fundraising activities.  Her concern is that her employment with the foundation will impact her ability to participate in matters that might come before the city council involving individuals or business entities who have made donations to the foundation. 


Your understanding is that the foundation has annual gross receipts that are more than $100,000, but less than one million dollars.  Accordingly, the materiality standards provided in regulation 18705.3(b)(2)(E) relating to nonprofit entities that are sources of income would apply.

ANALYSIS

The primary purpose for the Act’s conflict-of-interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 requires analysis of the following questions:

Is Councilmember Williamson a “public official”?
As a member of the Simi Valley City Council, Barbra Williamson is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Is Councilmember Williamson making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the Simi Valley City Council, Councilmember Williamson will “make a governmental decision” if she votes on a matter before the city council.  Additionally, if she engages in any of the actions detailed above, she will “participate in making” or “influence” governmental decisions.

What are Councilmember Williamson’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Under section 87103(c), Councilmember Williamson will have an economic interest in the Simi Valley Cultural Arts Foundation if she receives $500 or more in income from the foundation within 12 months prior to a relevant governmental decision.
  

You have specifically inquired as to whether Councilmember Williamson has an economic interest in a donor to her nonprofit employer.  As a general rule, where a public official has an economic interest in a nonprofit entity, the public official does not have an economic interest in a donor to the nonprofit entity.  (Hedges Advice Letter, No. A-91-392; Dean Advice Letter, No. A-89-559.)  This general rule remains true where the public official is employed by the nonprofit.  (Leipzig Advice Letter, No. I-91-120.)  As a result, Councilmember Williamson does not have an economic interest in a donor to the Simi Valley Cultural Arts Foundation.  Of course, Councilmember Williamson’s disqualification would be required if it is foreseeable that a decision affecting a donor to the nonprofit would also result in a material financial effect on the nonprofit itself.

You have asked whether the materiality standard provided by regulation 18705.3(b)(2)(E) would apply to the Simi Valley Cultural Arts Foundation.  This materiality standard will apply where the nonprofit is indirectly involved in a governmental decision.  In contrast, where the Simi Valley Cultural Arts Foundation is directly involved in a decision, any reasonably foreseeable financial effect on the foundation is deemed material.  (Regulation 18705.3(a).)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Pursuant to enclosed Regulation 18329(c)(3) (enclosed), informal assistance does not confer immunity.


�  These questions are based on the Act’s conflict-of-interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.  Provisions of Government Code section 1090 may also apply to the situation you have presented.  As you have noted in your letter, the Commission does not advise on issues related to section 1090.  If you wish further information on application of this section, you may wish to contact the Office of the Attorney General. 


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� For purposes of this letter, we assume Councilmember Williamson has no economic interests other than her economic interest in the Simi Valley Cultural Arts Foundation.





