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February 5, 2002

Mr. Dave Larsen





FAXED AND MAILED 

Town of Loomis

6140 Horseshoe Bar Road, Suite K

Loomis, CA 95650

Re:
Your Request for Advice


Our File No.  A-02-009

Dear Mr. Larsen:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.  Will Councilmember Scherer’s participation in deciding (a) whether to rezone property owned by Mr. Rosenaur to allow tourist destination/commercial uses or (b) whether a particular project should be allowed on Mr. Rosenaur’s property, constitute a conflict of interest due to Mr. Scherer’s involvement in and the outcome of the lawsuit with Mr. Rosenaur?  


2.  Will Commissioner Beckett’s participation in deciding (a) whether to rezone property owned by Mr. Rosenaur to allow tourist destination/commercial uses or (b) whether a particular project should be allowed on Mr. Rosenaur’s property, constitute a conflict of interest due to the fact that Attorney Hile and Commissioner Beckett (husband and wife) received income from Orrick, Herrington and Sutcliffe LLP (“OH&S”) in connection with litigation between Mr. Rosenaur and the defendants?  

CONCLUSIONS

1.  No, Councilmember Scherer’s participation will not constitute a conflict of interest under the Act.  The Act addresses conflicts of interest arising from an official’s economic interests only.  Under the facts presented, Councilmember Scherer, one of the defendants in the lawsuit, never received a payment from Mr. Rosenaur in connection with the litigation, was never obligated to pay attorney fees, and never paid or was billed for any costs associated with the litigation.  Under these facts, the payment from Mr. Rosenaur to OH&S in settlement of attorney fees and costs does not make Mr. Rosenaur a source of income to Councilmember Scherer.     

 
2.  No, Commissioner Beckett’s participation will not constitute a conflict of interest under the Act.  Commissioner Beckett has an economic interest in OH&S due to  her community property interest in her husband’s income from the firm.  Because Commissioner Beckett’s husband has less than a ten-percent ownership interest in the firm, however, individuals who are a source of income to the firm, such as Mr. Rosenaur, are not considered a source of income to her.         

FACTS


David Rosenaur, a local property owner and developer, hopes to develop a 64-acre parcel in Loomis as a shopping center.  By early 1998, frustrated by the Loomis Town Council's pace of processing rezoning and other applications, Mr. Rosenaur placed Measure F on the town's November 1998 ballot to amend the Loomis General Plan and the Town Center Master Plan, and to rezone the property to allow commercial development.  Voters rejected Measure F.  On November 10, 1998, days after the election, Mr. Rosenaur sued the major opponents of Measure F:  Walt Scherer, Lorell Long, "Walt Scherer for Town Council," the Loomis Community Action Committee and 50 "Doe" defendants.  In the same election, Mr. Scherer was elected to the town council.  Mr. Scherer assumed the rotating position of Mayor of Loomis in December 2000.  Mr. Scherer’s term as mayor was completed and he is currently serving on the town council.   

Seeking help to defend the lawsuit, the defendants contacted Norman C. Hile, a partner in the law firm of OH&S.  Mr. Hile was also a member of the Loomis Community Action Committee, and is the husband of Belinda Beckett, who would later be appointed to the Loomis Planning Commission.  As a result of this contact, other OH&S attorneys agreed to a pro bono arrangement whereby the defendants would pay nothing for legal representation by the other OH&S attorneys. You state that according to the retainer agreement between OH&S and the defendants:    

· If there were insurance available to pay for attorney fees and costs, OH&S would accept the insurance company's usual and customary rates for OH&S' attorney fees and costs. 

· If the defendants won the case and the court awarded any attorney fees and costs, OH&S rather than the defendants, would receive the awarded amount as compensation in full for attorney fees and costs after OH&S repaid any amounts advanced by insurance companies, and after reimbursing any costs paid by the defendants. 

· If the defendants lost the case, they would owe OH&S nothing in attorney fees, but would be responsible for costs associated with the lawsuit, including telephone calls, copies, and fees for serving subpoenas. 


Although the written arrangement provided that defendants would be liable for costs if they lost the lawsuit, they did not lose.  Further, OH&S states that it never billed, never accepted any payment from, and never intended to bill the defendants for any costs incurred on their behalf during its representation.  


Through OH&S, the defendants responded to Mr. Rosenaur's lawsuit by filing a special motion to strike the complaint under Code of Civil Procedure section 425.16, known as California's anti-SLAPP statute.
  The motion alleged that David Rosenaur's lawsuit was without merit and had been filed to chill the valid exercise of the defendants' free speech rights.  The Placer County Superior Court granted defendants' special motion to strike, dismissing the lawsuit in its entirety.  Code of Civil Procedure section 425.16 also provides for an award of attorney fees and costs to a prevailing defendant and, in some cases, to a prevailing plaintiff.  Defendants moved for an award of attorney fees and costs.  The Placer County Superior Court granted the motion.  The amounts awarded for attorney fees and costs, exceeded $250. 


Mr. Rosenaur appealed the Placer County Superior Court judgment, and the award of attorney fees and costs.  In a published opinion, the Third Appellate District affirmed the judgment and award in their entirety, and remanded the case for the imposition of additional attorney fees and costs on appeal.  See Rosenaur v. Scherer, 88 Cal App. 4th 260 (2001).  Before the Placer County Superior Court heard the attorney fee matter on remand, however, Mr. Rosenaur and the defendants agreed to a compromise settlement in which Mr. Rosenaur paid a large portion of the accrued attorney fees and costs.  The settlement agreement did not distinguish between or apportion the amount of the settlement between attorney fees and costs.  Mr. Rosenaur tendered a check payable only to OH&S, and OH&S accepted payment from Mr. Rosenaur.  Councilmember Scherer has not received and will not receive any of these proceeds from either Mr. Rosenaur or OH&S. 


Attorney Hile received proceeds from the payment as a partner in OH&S, an international law firm with ten offices, including Sacramento.  According to the latest National Law Journal survey, OH&S has nearly 600 attorneys and more than 200 partners.  Each partner is entitled to a preset percentage of any profit that the firm generates.  In this case, the percentage of the attorney fees and cost award from Mr. Rosenaur's settlement amounted to less than $250 per partner. 


Fewer than twelve months have elapsed since Mr. Rosenaur tendered the check to OH&S for attorney fees and costs.  Councilmember Scherer and Planning Commissioner Beckett wish to participate in the adoption of a new zoning ordinance.  One decision they will face is whether to change the zoning on Mr. Rosenaur's property to a tourist destination/commercial designation, which will allow substantially greater economic return than the present zoning.  Councilmember Scherer and Commissioner Beckett also want to participate in deciding whether a particular project should be allowed on Mr. Rosenaur's property after the zoning determination has been made.

ANALYSIS

The Act's conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  FPPC regulations set forth a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  

1.  Public Official.  The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a council member and a planning commissioner, respectively, Mr. Scherer and Ms. Beckett are “public officials,” for purposes of the Act (see Sections 82048, 82041), and the conflict of interest rules apply to them.  

2.  Governmental Decision.  The Act’s conflict-of-interest provisions apply where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision.  (Regulations 18702-18702.4.)  In this case, Councilmember Scherer and Commissioner Beckett want to make or participate in town council or planning commission decisions about (a) whether to rezone property owned by Mr. Rosenaur to allow tourist destination or commercial uses, and (b) whether a particular project should be allowed on Mr. Rosenaur’s property.       

3.  Identifying Economic Interests.  The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regs. 18700(b)(3); 18703-18703.5.)  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (Section 87103(a); Reg. 18703.1(a));

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family -- this is known as the “personal financial effects” rule (Section 87103; Reg. 18703.5). 


A.  Commissioner Beckett.  Commissioner Beckett’s husband, Norman Hile is a partner in the large firm OH&S, and receives a preset percentage of the profit that the firm generates.  Under the Act, the income of an individual includes the community property interest in the income of their spouse.  (Section 82030(a).)  Therefore, OH&S is considered a source of income to Commissioner Beckett and the law firm is an economic interest of hers.
  In addition, section 82030(a) of the Act treats income to a firm as income to an owner if the owner has a ten percent or greater ownership interest in the firm.  OH&S has ten offices, nearly 600 attorneys and 200 partners.  Mr. Hile does not have an ownership interest in the firm of greater than ten percent.  Because her husband has less than a ten percent ownership interest in the firm, the clients of her husband’s law firm are not considered a source of income to her.  Thus, the check in settlement of attorney fees and costs that Mr. Rosenaur paid to OH&S does not result in Mr. Rosenaur being considered an economic interest of Commissioner Beckett’s.  

B.  Councilmember Scherer.  Under the facts you have described, Councilmember Scherer never received any payment from Mr. Rosenaur in connection with the lawsuit.  After Mr. Rosenaur lost the lawsuit against the defendants, he agreed in a compromise settlement to pay a large portion of OH&S’s attorney fees and costs. However, under the terms of the retainer agreement with OH&S, the defendants, including Councilmember Scherer, were never liable for attorney fees in connection with OH&S’s representation in the lawsuit.  The retainer agreement between OH&S and the  defendants provided that if “the defendants won the case and the court awarded any attorney fees and costs, OH&S rather than the defendants, would receive the awarded amount as compensation in full for attorney fees and costs….”  (See Rosenauer v. Scherer, supra, p. 37-38 where the Court of Appeal finds that the trial court’s award of attorney fees to defendants in the case was proper despite the fact that the defendants were not liable for the fees because of the pro bono fee arrangement with OH&S.)  Further, though the retainer agreement stated that defendants would be responsible for costs if they lost the lawsuit, they prevailed in the lawsuit and thus they never became responsible for costs.  Under these facts, Mr. Rosenaur’s payment to OH&S in settlement of attorneys fees and costs does not constitute a source of income to Councilmember Scherer.  


The rest of the conflict-of-interest analysis considers whether it is reasonably foreseeable that the decision(s) in question will have a material financial effect on the official’s economic interest.  Because we have concluded that Mr. Rosenaur’s payment to OH&S in connection with the lawsuit does not constitute a source of income to Commissioner Beckett or Councilmember Scherer, he is not an economic interest of either of theirs, and our analysis stops here.  Under the Act, Commissioner Beckett and Councilmember Scherer are not prohibited from participating in decisions about whether to rezone property owned by Mr. Rosenaur or whether a particular project should be allowed on Mr. Rosenaur’s property because of the payment from Mr. Rosenaur to OH&S in settlement of attorney fees and costs.   


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:
Hyla P. Wagner  




Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   "SLAPP" is an acronym for "Strategic Lawsuits Against Public Participation." California courts use the term to describe lawsuits that attempt to stifle freedom of speech or petition.  See Rosenaur v. Scherer, 88 Cal. App. 4th 260, 264 & n.2 (2001).


�  You have provided us with the foregoing summary of facts.  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�   Because OH&S is an economic interest of Commissioner Beckett’s she will have to recuse herself from a planning commission decision if it is reasonably foreseeable that the decision will have a material financial effect on the law firm under the thresholds of regulation 18705.1 (copy enclosed).  There are no facts here to indicate that the decisions concerning Mr. Rosenaur’s property would have a material financial effect on OH&S.  





