





May 17, 2002

Daniel S. Hentschke

San Diego County Water Authority

4677 Overland Avenue

San Diego, CA 92123-1233

Re:
Your Request for Advice


Our File No.  A-02-019

Dear Mr. Hentschke:


This letter is in response to your request for advice on behalf of Keith Lewinger, a member of the board of directors of the San Diego County Water Authority (“SDCWA”), regarding the provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  May Mr. Lewinger, who has a financial interest in a decision to adopt a COSAM revenue structure, authorize a designated proxy to cast Mr. Lewinger’s votes on matters from which Mr. Lewinger would be prohibited from voting?

2.  If  Mr. Lewinger has a conflict of interest in a decision to adopt a COSAM revenue structure, is he permitted to discuss with the SDCWA staff and the chair of the SDCWA Rate Structure Subcommittee an alternate rate proposal?

CONCLUSIONS

1. Provided certain factors regarding the proxy decision (see discussion) are met, Mr. Lewinger may participate in the decision to authorize Gary Broomell to serve as proxy.

2. Without specific information regarding decisions on the alternate rate proposal before SDCWA, we are unable to determine whether segmentation rules apply to allow Mr. Lewinger to participate in such decisions.  However, if it is determined that Mr. Lewinger has a conflict of interest in a decision on the alternate rate proposal, he will be prohibited from making, participating in making, or influencing that decision.  Discussion of the alternate proposal with SDCWA staff or the chair of SDCWA may constitute influencing the decision under the Act’s conflict-of-interest rules.
FACTS


The following facts are based on your correspondence and phone conversations with Commission staff counsel.  SDCWA is a public agency formed pursuant to the County Water Authority Act.  (Stats. 1943, ch. 545, as amended.)  Its primary function is to provide each of its member public agencies with adequate supplies of water to meet their increasing and expanding needs.  (CWA Act § 5, subdiv. (11).)  The member agencies, in turn, provide water to ultimate users within their respective territories. 


SDCWA is comprised of 23 member public agencies, including, six cities, two county water districts, four irrigation districts, nine municipal water districts, a public utility district and a federal military reservation.  SDCWA is governed by a board of directors consisting of at least one representative from each member public agency, along with additional representatives from those qualified member agencies that have exercised the option of appointing additional representatives.  (CWA Act § 6, subdivs. (b), (d).)  Representatives on the SDCWA board of directors are appointed by the chief executive officer subject to consent and approval of the governing body of each member agency.  (CWA Act § 45, subdiv. (b).)  Currently, SDCWA’s board of directors has 33 members.  Historically, member agency employees, such as district general managers, city managers, and department heads have served from time to time as members of the SDCWA board of directors.  Members of the SDCWA board exercise their individual discretion when voting on SDCWA matters.  This is so even where the vote of the director is not consistent with the position of the appointing authority. (See 82 Ops. Cal. Atty. Gen. 267, 268 (2000).) 


Subject to confirmation by his or her public agency, a member of the board of directors (other than directors from an agency that requires its representatives to cast their votes as a unit) may designate another member of the board to vote in his or her absence.  This is commonly referred to at SDCWA as authorizing a proxy.  Authorizing a proxy is a two step process.  First the director designates the proxy, obtains confirmation of the designation from the director’s public agency and files a written instrument showing the designation and confirmation with the SDCWA.  This is routinely done by the filing of a resolution of the governing board of the member agency.  Once the proxy is designated, a director who will be absent and wishes the proxy to vote in his or her absence files a written notice with the SDCWA.  This notice may be in any form, but must be filed before the absence.  Also, the notice only operates for one absence at a time.  The authorization of a proxy cannot direct how the proxy will cast the absent director’s votes.  Thus, once authorized, the proxy has independent discretion to cast the votes of the absent director’s member agency.  (See generally, CWA Act § 6, subdiv. (g).)  


Fallbrook Public Utility District (“FPUD”) is one of the founding public agency members of SDCWA and provides water to a population of approximately 30,000 in north San Diego County.  FPUD obtains approximately 96% of its total water supplies from SDCWA.  Keith Lewinger is the general manager of the FPUD.  In August 2001, he also assumed office as a member of the board of directors of the San Diego County Water Authority (SDCWA), having been appointed to that position by FPUD’s board of directors.  Gary Broomell, the SDCWA director representing the Valley Center Municipal Water District, was the approved proxy for FPUD’s representative when Mr.  Lewinger assumed office


SDCWA has a revenue structure that includes taxes and assessments levied on property within its territory, and rates and charges for the provision of water and services to its member agencies.  The primary source of SDCWA revenue is the water rate paid by member agencies for the wholesale provision of water by SDCWA.  The water rate is uniform throughout SDCWA’s service territory.  Charging a uniform water rate has been a standard practice of SDCWA for decades.


Prior to Mr. Lewinger’s appointment as a member of SDCWA’s board of directors, SDCWA began an evaluation of its water rate structure.  A number of SDCWA’s members, including FPUD, have contended that the existing water rate unfairly allocated costs and should be modified.  After over two years of study, SDCWA has narrowed its rate structure options to two - continuation of the current “postage stamp” system or adoption of a proposed new structure “unbundled” rate system (commonly referred at SDCWA as “COSAM”).  Financial models show that adoption of COSAM would beneficially impact FPUD by reducing its payments to SDCWA by approximately 16%.  These models also show that 14 of  SDCWA’s 23 member agencies would benefit by reductions in their respective payments to SDCWA in amounts ranging from approximately 2 – 23%.  The remaining member agencies would be negatively impacted because their respective payments to SDCWA would increase from approximately 1-20%.  Until recently, all members of the SDCWA board of directors have participated in deliberations regarding the revenue structure.


FPUD also contends that it is unique among SDCWA members because of its geographic location and because it does not take delivery of SDCWA water from SDCWA conveyance facilities.  SDCWA staff is evaluating the potential for a third rate option whereby the current postage stamp rate system would be maintained but with an adjustment to account for the different manner of service provided by SDCWA to FPUD and one other agency (Rainbow Municipal Water District).  Staff has not yet presented a third option to the SDCWA board of directors. 


Mr. Lewinger has an economic interest in Western Water Company.  He has received a gross salary for an amount between $10,000 and $100,000 in the past 12 months from this business entity.  Additionally, he has stock options for 10,000 shares in Western Water which trades for 93 cents per share.  (He purchased these stock options at 39 cents per share.)

In December 2001, Mr. Lewinger requested advice from your office regarding whether he would be disqualified from participating in SDCWA decisions regarding COSAM because of his economic interest in Western Water.  The analysis concluded that the adoption of COSAM would have a reasonably foreseeable material financial effect on Western Water, a business entity which qualifies for the materiality standards specified in Regulation 18705.1(c)(4).  Specifically, the conclusion was that it is reasonably foreseeable that, with the adoption of the COSAM rate system, Western Water would avoid at least $5,000 of expenses annually and its assets would increase by at least $20,000.


Based on the independent economic analysis, Mr. Lewinger has been advised not to vote as a SDCWA board member on matters relating to COSAM, not to discuss COSAM with other SDCWA directors, not to discuss COSAM with SDCWA staff and not use his position as a SDCWA director to attempt to influence other member agencies.  Mr. Lewinger was also advised to seek advice from the legal counsel for FPUD regarding activities in his separate capacity as the FPUD general manager.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision within the meaning of the Act if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  

As you are aware, the Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  For purposes of this letter, we assume that Mr. Lewinger has a conflict of interest in a decision regarding the COSAM rate system on the basis of his employment with, income from, and investment in Western Water Company, in order to reach your specific questions.

Proxy

A number of Commission advice letters discuss appointment decisions.  In these letters, participation in the appointment process by a public official constitutes participation in a governmental decision by the official and requires application of the Act’s conflict-of-interest analysis.  (See Barrow Advice Letter, No. A-01-260; McAndrews Advice Letter, No. A-99-213; Sauer Advice Letter, No. A-95-373; Dorsey Advice Letter, No. A-89-396; Lofgren Advice Letter, No. A-86-307.)  Several of these letters conclude that an appointment decision will not create a conflict for an official in circumstances where:

· The official has no financial interest in the appointment decision;

· There is no understanding between the official and the appointee as to how the appointee will vote; and
· The appointee has not taken a position on the issue or otherwise expressed intentions as to how he or she might vote on particular issues.

In the Lofgren Advice Letter, No. A-96-042, we advised that the Mayor of Folsom was not precluded from making appointments to the City of Folsom Redevelopment Agency Citizens Advisory Committee and the Historical Area Committee based on his ownership of property within the redevelopment area and historic district area.  Absent a specific agreement with the appointees, it was not reasonably foreseeable that the appointments would have a material financial effect on the mayor’s economic interests.  (See also Ungar Advice Letter, No. A-93-277; McHugh Advice Letter, No. A-93-142.)  Additionally, in the Sauer Advice Letter, supra, we concluded that a public official could participate in a decision to appoint a replacement for the initial decision in which he had a conflict of interest provided the above criteria were met.
 


Consequently, provided the factors identified above regarding the proxy decision are met, Mr. Lewinger may participate in the decision to authorize Mr. Broomell to serve as proxy.

Alternate Rate Proposal

Under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official’s participation does not affect the decision in which he or she has a conflict of interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  However, certain decisions are too interrelated to be considered separately, and in that event, a public official’s conflict on one decision will be disqualifying for the other.  

Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another.  For example, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (Boogaard Advice Letter, No. I-90-347.)  Similarly, decisions regarding one aspect of a general plan may be so interrelated to other decisions that they may not be bifurcated, because one decision will effectively decide the other.  (With respect to segmentation of decisions, see e.g., Woodruff Advice Letter, No. A-01-157; Merkuloff Advice Letter, No. I-90-542; Lindgren Advice Letter, No. A-99- 313; Sweeney Advice Letter, No. A-89-639; Stone Advice Letter, No. A-92-133a; Ball Advice Letter, No. A-98-124; and Ennis Advice Letter, No. A-94-203.)

Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decision-making process.  This entails three steps: 

(1) the decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body’s agenda; 

(2) the decisions from which the public official is disqualified should be considered first, and a final decision should be reached by the public body without the disqualified official’s participation in any way; and 

(3) once a decision has been reached on the issues in which the official is disqualified, the disqualified official may participate in the deliberations regarding the other related issues so long as his or her participation does not result in a reopening of the previous issues or in any other way affect the decisions concerning the previous issues in which the public official was disqualified from participation.

If there is a possible interrelationship between COSAM and the alternate rate proposal about which you inquire, Mr. Lewinger may participate in a decision regarding the alternate rate proposal only if the decision regarding the rate proposal will not have a reasonably foreseeable material financial effect upon his economic interest. (Huffaker Advice Letter, No. A-86-343.)  If the decision will not have such an effect, Mr. Lewinger may participate if the procedure outlined above is followed.  

Without specific information regarding how the rate decisions before SDCWA are structured and whether it is reasonably foreseeable that a decision on the alternate rate proposal will affect the decision on COSAM in such a manner that Mr. Lewinger’s economic interest will be materially affected, we are unable to determine whether segmentation rules apply to a decision on the alternate rate proposal.  Please note that if it is determined that Mr. Lewinger is prohibited from making a decision on the alternate rate proposal, he will also be prohibited from participating in making, or influencing, the decision as well. Discussion of the alternate proposal with SDCWA staff or the chair of SDCWA may constitute influencing the decision under the Act’s conflict-of-interest rules.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  However, please note that in this letter we distinguished between an appointment decision and a removal decision because a removal decision generally occurs after some track record has been created by the person holding the position with respect to the decision in question.


�  A public official will attempt to “influence a decision” “if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”  (Regulation 18702.3(a).)  





