





May 14, 2002

Daniel J. McHugh, City Attorney

Office of the City Attorney

City of Redlands

Post Office Box 3005

Redlands, CA 92373-1505

Re:
Your Request for Advice


Our File No.   A-02-021

Dear Mr. McHugh:


This letter is in response to your request for advice on behalf of Councilmembers Gilbreath, Harrison, and Peppler regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


Do Councilmembers Gilbreath, Harrision, or Peppler have a conflict of interest in the decision to amend the city’s sign regulations as they apply to buildings that are greater than four stories in height?
CONCLUSION

Each council member will have a conflict of interest only if it is reasonably foreseeable that one of his/her respective economic interests will be materially affected by the decision.  With regard to Councilmember Harrison, it is presumed that he has a conflict of interest in the decision to amend the sign ordinance, absent proof which rebuts the presumption provided by regulation 18705.1(b)(1).

FACTS


The Community Development Department staff for the City of Redlands initiated the processing of a city ordinance that would amend the city’s sign regulations as they apply to buildings that are greater than four stories in height.  In essence, the ordinance would permit the owners and tenants of such buildings to place more signage on the outside of the building than presently permitted.  Although this ordinance would apply citywide, only one building in the city would be practically affected—and the staff report regarding the ordinance acknowledges that fact.  That building is known as the Cal-Fed building.  The manager of the corporation which owns the Cal-Fed building brought the matter to the city staff’s attention, specifically seeking relief from the city’s present sign regulations to permit existing and future tenants of their building to obtain additional signage by the amendment of an ordinance.


Councilmembers Patricia Gilbreath, Jon Harrison and Susan Peppler would like to know whether any of them has a potential conflict of interest that would prohibit him or her from influencing, deliberating on, or participating in the city council’s consideration of the ordinance amending sign regulations for buildings greater than four stories in height.  Their respective “economic interests” are as follows:

1. Councilmember Gilbreath is a partner (5% equity-owner) in the accounting firm of Eadie and Payne which leases space within the Cal-Fed building.  Eadie and Payne does not meet the “business size” criteria provided by Regulations 18705.1(c)(1) through (c)(3).  Councilmember Gilbreath’s business, Eadie and Payne, would be able to apply for increased signage if this ordinance were adopted.  Presumably, increased signage would cause more persons to become aware of the business, possibly become clients of the business, and ultimately provide income to the business.

2. Councilmember Harrison is an employee of a Subchapter “S” corporation known as ESRI.  ESRI, owned by two shareholders, Jack and Laura Dangermond is a closely held corporation which meets the criteria for listing on the New York Stock Exchange.  Those same two shareholders are the sole owners of another subchapter “S” corporation, RCIC, which owns the Cal-Fed building.  Presumably, increased signage would allow the owners of the Cal-Fed building to better compete with other buildings for tenants, possibly providing increased income to the building’s owners.

3. Councilmember Peppler is an employee (no equity interest) of a business, State Farm Insurance Co., which leases space within the Cal-Fed building.  Her business would be able to apply for increased signage if this ordinance were adopted. Presumably, her business would enjoy the same perceived advantages as those mentioned above for Councilmembers Gilbreath’s business.  State Farm Insurance Co. is listed in the Fortune 500.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 requires analysis of the following questions:

Is each council member considered a “public official”?
As a member of the Redlands City Council, Councilmembers Gilbreath, Harrison, and Peppler are each a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Is each council member making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the city council, Councilmembers Gilbreath, Harrison, and Peppler each will “make a governmental decision” if he or she votes on an ordinance that would amend sign regulations as they apply to buildings which are greater than 4 stories in height.  Additionally, if he or she engages in any of the actions detailed above with regard to this decision, he or she will “participate in making” or “influence” that decision.

What are the council members’ economic interests — the possible sources of a financial conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Councilmember Gilbreath


Because Councilmember Gilbreath is a partner in the accounting firm of Eadie and Payne, she will have an economic interest in this business entity.  (Sections 87103(a) and (d).)
Councilmember Harrison


Since Councilmember Harrison is an employee of ESRI, he has an economic interest in this business entity.  (Sections 87103(c) and (d).)  Additionally, an official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a), (c), or (d).  (Regulation 18703.1(c).)  “A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”  (Regulation 18703.1(d)(1).)  One way that business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit are “otherwise related,” is where “[a] controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.” (Regulation 18703.1(d)(2)(C).)  Because Jack and Laura Dangermond are controlling owners in both ESRI and RCIC, which owns the Cal-Fed building, Councilmember Harrison also has an economic interest in RCIC as well within the meaning of sections 87103(c) and (d).

Councilmember Peppler


Councilmember Peppler has an economic interest in State Farm Insurance Co. since she is an employee of this business entity.  (Sections 87103(c) and (d).)

Are the economic interests of each council member directly or indirectly involved in the governmental decisions?

A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains this analysis further and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





