March 6, 2002

Pamela Thompson

City Attorney

City of San Bruno

567 El Camino Real

San Bruno, CA  94066-4299  

Re:
Your Request for Advice


Our File No. A-02-024

Dear Ms. Thompson:

This letter is in response to your request for advice on behalf of Councilmember  Irene O’Connell regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)  The Commission does not act as a finder of fact when it renders advice.  This advice is based upon the facts as provided in your request letter.  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed. In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.
  

QUESTIONS


1.
Do the conflict-of-interest provisions of the Act bar Councilmember Irene  O’Connell from participating in decisions approving a program (the “Homeownership Program” or “HOP”) to provide loan assistance to very low to moderate income first-time city homebuyers including, potentially, city employees, police and teachers? 

2.
Do the conflict-of-interest provisions of the Act bar Councilmember Irene O’Connell from participating in decisions approving a program (the “Residential Rehabilitation Program” or “RRP”) to provide loans to low and medium income city residents for the purpose of repairs and improvements to their homes?

3.
Do the conflict-of-interest provisions of the Act bar Councilmember Irene O’Connell from participating in decisions endorsing a county housing program (the “Countywide Housing Investment Program” or “CHIP”) setting uniform standards for first-time homebuyer programs? 


CONCLUSIONS


Councilmember Irene O’Connell may participate in city council and redevelopment agency decisions concerning the HOP, RRP, or CHIP programs, based on the analysis below.  

FACTS

Councilmember O’Connell is a member of the San Bruno City Council. 

Ms. O’Connell is also one of four other members of the city council which, together, comprise the city’s redevelopment agency.   It is represented in your request for written advice (“Request”) that the redevelopment agency makes substantive recommendations and governmental decisions. 


Ms. O’Connell owns a one-third interest in rental property.  The other two owners are Ms. O’Connell’s parents.  The rental property consists of two single-family homes and one studio cottage located on a single parcel of land.  Although the property has two separate addresses (532 Hensley and 528 Hensley), the parcel (technically, a parcel and a half) is zoned so that the homes cannot be sold separately.  Ms. O’Connell’s proportionate interest in the property is said to have a fair market value in excess of  $2,000 and generates more than $500 annually in income to her from each of the three tenants on the property.  You indicate that the parcel is located within the San Bruno redevelopment area.


The HOP targets first-time homebuyers and is designed to increase opportunities for very low to moderate income households by providing access to low-interest loans.  Additional incentives may or may not be included for city employees, public safety officers, and teachers.  Eligible properties include single-family residences, townhouses, or condominiums, all of which must be located within the redevelopment area.  At present, you state that Ms. O’Connell is not eligible for the HOP since she already owns a home and exceeds the income-limit requirements of the program. 


The purpose of the RRP is to accomplish the major redevelopment goals relating to housing; for example, promoting conservation and enhancement of residential neighborhoods within the redevelopment area.  The RRP would allow senior citizens or disabled persons to apply for grants, and very low to moderate income residential owners to apply for loans in the development area in order to repair or maintain their homes.  Senior citizens and disabled persons would be eligible for grants up to $2,000 for minor repairs.  Very low to moderate income applicants would be eligible for minor and major home repair loans up to $100,000.  Borrower income limits are set according to median income.  Subject to income level restrictions, owners of rental properties are also eligible, based on having 60% of the borrower’s rental units occupied by low or very low-income tenants at “affordable rents,” as that term is defined by HUD.   Tenants are not eligible to apply for the RRP program benefits.  You state that Ms. O’Connell would not presently be eligible to secure benefits under the RRP since she exceeds the income limits applicable to the RRP.


Altogether, the first-year allocation of funds by the City of San Bruno to the HOP, if adopted, will be $200,000.  The first-year allocation of funds by the City of San Bruno to the RRP, if adopted, will also be $200,000.   You state that these funding amounts are not anticipated to grow significantly (for instance, to one million or more dollars) in subsequent years.  You also state that these funding amounts are insufficient to make an immediate significant impact upon general property values within the whole of the redevelopment area.


The CHIP provides uniform guidelines for first-time homebuyer programs and establishes a common set of loan documents that are pre-endorsed by lenders.  The CHIP is a county-wide program which is seeking endorsement by the City of San Bruno.  The objective of this endorsement would be to ease the administrative burden on first-time homebuyers by applying the CHIP guidelines to the city’s first-time homebuyer programs (which would necessarily include the HOP).  The CHIP also matches investors (employers, foundations, pension funds) with local agency housing programs.  The CHIP has no independent ability to confer direct benefits; rather, it is an administrative program designed to allow direct-benefit  programs to operate more efficiently. 


Ms. O’Connell, you state, has renounced whatever rights she might have to secure the advantages of the HOP and RRP programs for the properties located on her jointly-owned parcel of land in the redevelopment area.  You further state that under the HOP and RRP guidelines, all owners of jointly-held property must be co-applicants if benefits are sought under those programs. 

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
 The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.

1. & 2.   Is Ms. O’Connell a public official who will make, participate in

making, or influence a governmental decision?


In your request, you correctly identify that Ms. O’Connell, as a member of the San Bruno City Council and a director of the redevelopment agency, is in either capacity a public official who will make, participate in making, or influence governmental decisions.  Note that our advice is limited to decisions regarding the approval of the programs in question.  We cannot provide formal written advice pertaining to future “implementing decisions” as you request, since such advice will naturally be dependent on facts which are not yet known.

3.    What are Ms. O’Connell’s economic interests?   

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests which might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests applicable to Ms. O’Connell are fourfold: i) an interest in real property, ii) the business entity which collectively holds title to the real property, iii) sources of income, and iv) her personal finances. 

Interest in Real Property:  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2).  Your request indicates that Ms. O’Connell has a one-third interest in a parcel of rental property holding two single-family homes and a studio cottage, the fair market value of which would be equal to, or exceed $2,000. 

Business Entity: Regulation 18703.1 states that a public official has an economic interest in a business entity if he or she: a) has a direct or indirect investment of $2,000 or more in the business entity, or b) is a director, officer, partner, trustee, employee or holds any position of management in the business entity.  Section 82005 of the Act defines a business entity as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture….”  In this case, Ms. O’Connell is a co-owner, together with her parents, of a redevelopment area real estate parcel upon which is situated three income-producing residential structures.  You state that Ms. O’Connell contributed $2,000 or more towards the down payment for the purchase of this parcel.  For purposes of the conflict-of-interest provisions of the Act, Ms. O’Connell has an economic interest in a business entity.

Source of Income: A public official also has an economic interest in any individual from whom he or she has received income, including promised income, which aggregates to $500 or more within 12 months prior to the governmental decision (section 87103(c); regulation 18703.3).  You indicate that Ms. O’Connell’s proportionate share of the individual rental amount received from each tenant of this property exceeds $500 over a 12-month period.  For purposes of the conflict-of-interest provisions of the Act, Ms. O’Connell has an economic interest in each of these tenants as a source of income to her. 

Personal Finances: A public official has an economic interest in his or her personal finances and those of his or her immediate family (section 87103; regulation 18703.5).  Potentially, the RRP could mitigate Ms. O’Connell’s expenses for maintaining these properties by providing her a low-cost loan, or providing her parents with an outright grant of funds.  Either of these could reduce her out-of-pocket costs for repair or maintenance of these properties.  For this reason, her personal finances are an economic interest implicated by decisions regarding the RRP.

4. Will these economic interests be directly or indirectly involved in

approval of the HOP or RRP?


Interest in Real Property: Real property in which a public official has an economic interest is directly involved in a governmental decision if: i) that real property is the subject of a governmental decision enumerated in regulation 18704.2, subdivisions (a)(1)-(a)(5), or ii) any part of the public official’s real property is located within 500 feet of the real property which is the subject of the governmental decision (regulation 18704.2(a)).  As it pertains to redevelopment projects, real property within a redevelopment area is the subject of a governmental decision (and hence, directly involved) if the decision is undertaken in the context of the initial designation process, or an amendment or revocation of that designation.  (Regulation 18704.2(a)(4).)
  This is not the case with respect to adopting the HOP or RRP programs, or endorsing the CHIP program.  Accordingly, Ms. O’Connell’s economic interests in the property would be indirectly involved in those decisions.  (Regulation 18704.2(b)(2).)  


Business Entity and Source of Income: A person who is a business entity or a source of income is directly involved in a decision before a public official’s agency when that person is a named party, or is the subject of the proceeding in which the governmental decision will be made. This person is the subject of the proceeding if the decision involves issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Regulation 18704.1(a).)  In this instance, neither the business entity comprised of Ms. O’Connell and her parents, nor one or more of her tenants, have initiated, have been a named party, or the subject of the proceeding in which the decisions whether to adopt the HOP or RPP will be made.  The business entity does not meet the criteria for direct involvement in governmental decisions regarding the HOP or RRP; the entity is only indirectly involved. Similarly, Ms. O’Connell’s tenants, who are sources of income to her, are not directly involved in governmental decisions regarding adoption of the HOP or RRP. 
    

Personal Finances: A public official is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Regulation 18704.5.)  As discussed above, the RRP may have a financial effect on Ms. O’Connell’s personal finances in that it could reduce her out-of-pocket costs to maintain or repair the rental properties located on the parcel.  Similarly, should one or more of the tenants take advantage of the HOP in order to purchase a home in the redevelopment area, the loss of that tenancy could potentially result in a reduction to her income.  Consequently, her economic interest in her personal finances is directly involved in these decisions.  


5. & 6.
Will there be a reasonably foreseeable material financial effect on one or 
more of Ms. O’Connell’s economic interests?


Not all governmental decisions by a public official which impact upon his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise. Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  In re Thorner (1975) 1 FPPC Ops. 198.  The determination of foreseeability and materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts which you supply. 


Interest in Real Property:  For indirectly involved real property, we presume the effect on the property is not material.  (Regulation 18705.2(b)(1).)  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in question.  

The developmental and income-producing potentials of real property are specific circumstances recognized under our regulations as capable, if significant in economic value, of rebutting the presumption of immateriality (regulation 18705.2(b)(1)(A)).  While the property in question is located within a redevelopment area and is income-producing property, it is not substantially likely that every decision approving redevelopment-related programs for that area would materially enhance the property’s value and income-producing potential.  

Accordingly, it is presumed that decisions on these programs will not have a reasonably foreseeable material financial effect on Ms. O’Connell’s indirect interest in real property. However, this is a factual determination and as such, ultimately it is for you and not the Commission to determine whether decisions on the HOP or RRP would

materially enhance redevelopment area property values and income-producing potential generally, and Ms. O’Connell’s properties, specifically.

Business Entity: The appropriate materiality standard with respect to indirectly involved business entities of this size is found at regulation 18705.1(c)(4): whether the governmental decision will result in –

        (
an increase or decrease in the business entity’s gross revenue

of $20,000 or more in a fiscal year;

        (
the business entity incurring or avoiding additional expenses, or

eliminating existing expenses in the amount of $5,000 or more

�  Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  As used herein, “section” refers to a section of the Act and “regulation” refers to a section or subdivision of the Commission’s regulations.


 


�  Your Request states that the City of San Bruno may consider future programs, including a commercial rehabilitation program similar to the RRP and a program whereby the city will purchase and rehabilitate commercial properties.  You ask whether the “public generally” exception permits Ms. O’Connell to participate in these decisions.  In the absence of a pending decision or specific facts, it is premature for us to respond at this time to your request for advice. You may request written advice from us in the future when you have more facts and/or a specific pending decision. 


�   You state that the CHIP is not a direct-benefit program, but is a program to ease administrative burden and make other, benefit-conferring programs operate more efficiently.  As such, you note there are no financial effects on economic interests which could arise from a vote to endorse the CHIP.  Thus, Ms. O’Connell would not have a conflict of interest and may participate in a decision to endorse the CHIP.    


� The other specific bases found in regulation 18704.2, subdivisions (a)(1)-(a)(5) do not appear to apply to your facts. 





� The HOP could potentially confer an entitlement upon an individual who is a tenant on the parcel if the tenant elects to purchase a home as a first-time homebuyer and meets the income-limit eligibility requirements of the HOP.  In such a case, if Ms. O’Connell would be involved in approving or rejecting HOP loan applications, the individual source of income would be directly involved in that decision and Ms. O’Connell would be disqualified from those decisions unless an exception applied. (Regulation 18704.1.)  However, this is a factual determination you should make yourself.


�  While, as noted further herein, we do not need to decide the applicability of the “public generally” exception, we observe that since, according to your request, more than 10% of the city’s homeowners are located in the redevelopment area, more than 10% of all homeowners in the City of San Bruno will potentially be affected by programs such as the RRP and HOP.  Due to her various economic interests, it would also be important in regard to future decisions for you to ascertain whether 25% of the city’s business entities are also located within the redevelopment area.  (Regulations 18707.1 and 18707.9.)  If a conflict of interest exists, the “public generally” exception must be satisfied as to each of Ms. O’Connell’s economic interests.


  





