





June 25, 2002

Kathryn Doi

California Technology, Trade 

and Commerce Agency

Chief Counsel/Counsel to the Secretary

1102 Q Street, Suite 6000

Sacramento, CA 95814-6511

Re:
Your Request for Advice


Our File No.   A-02-025

Dear Ms. Doi:


This letter is in response to your request for advice on behalf of the California Commission on Tax Policy regarding the provisions of the Political Reform Act (the "Act").

QUESTIONS


1.  Must the California Commission on Tax Policy in the New Economy adopt a conflict of interest code?

2.  Must commission members file statements of economic interests?

CONCLUSIONS


1.  The tax commission is required to adopt a conflict of interest code or submit an exemption request.


2.  The code should specify the appropriate disclosure categories for designated employees.

FACTS


The California Technology, Trade and Commerce Agency ("TTCA") is serving as Executive Secretary for the California Commission on Tax Policy in the New Economy ("Tax Commission").  The Tax Commission was established by Senate Bill No. 1933 for the purpose of examining the impact of Internet and other forms of electronic technology on various types of taxes.  

The Tax Commission is comprised of nine voting members, appointed by the Governor, the Senate Rules Committee, and the Speaker of the Assembly, as well as a number of ex officio nonvoting members (Rev. and Tax. Code § 38063.)  The Commission may also form additional technical assistance work groups. (Id. § 38064.)   The functions of the Commission are set forth in Revenue & Taxation Code § 38065 and can be summarized as follows:

· Identify all the key stakeholders in the new economy and invite them into the Commission's process.

· Develop a comprehensive agenda of goals and a roadmap of all critical issues that should be addressed in achieving a workable, flexible, and balanced long-term solution.

· Conduct public hearings with the goal of arriving at a comprehensive conclusion with respect to the smartest public policy taxation of the Internet.

· Examine and describe all aspects of the current and future California economy, with special attention to the influence of new technologies, including the use of the Internet in electronic commerce.

· Assess the impact of those predictions about the economy on the sources and size of projected public revenues, with special attention to the needs of local government.

· Study and make recommendations regarding specific elements of the California system of state and local taxes.  The statute identifies a number of specific issues relating to sales and use taxes, telecommunications taxes, income taxes, and property taxes.


The Commission is required to submit an interim report to the Governor and the Legislature not later than 12 months from the date of the Commission's first public meeting, and a final report with recommendations not later than 24 months from the date of the Commission's  first public meeting.  (Rev. and Tax. Code § 38066.)  The Commission's first public meeting was held on Tuesday, January 29, 2002.  The statute will be repealed as of January 1, 2004, unless the date is shortened or extended before that time. (Rev. & Tax. Code § 38067.)


You state the Commission does not have the authority to make, compel or prevent a final governmental decision, and the Commission has not made substantive recommendations that over an extended period of time have been regularly approved without significant amendment or modification by another public official or governmental agency.  Any recommendations made by the Commission to the Governor and the Legislature would be subject to the legislative process before they were adopted.  The Tax Commission has no employees - only the commission members themselves.

ANALYSIS

I.  Conflict of Interest Code:
Section 87300 requires every agency to adopt a conflict of interest code pursuant to the provisions of the Act.  The Fair Political Practices Commission is the code reviewing body for state agencies.  (§ 82011, subd.(a).)  Specifically, section 87300 of the Act states that "[e]very agency shall adopt and promulgate a Conflict of Interest Code" applicable to its "designated employee[s]."  For the purposes of section 87300, "agency" is interpreted to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  A "state agency" is defined in the Act as "every state office, department, division, bureau, board and commission, and the Legislature."  

(§ 82049.)
  You ask whether the tax commission is an agency required to file a conflict of interest code.

Where a state entity, such as the Tax Commission, is not definitively included or excluded from coverage under the Act, the Commission applies the analytical framework set forth in its opinion in In re Siegel (1977) 3 FPPC Ops. 62, to assist in making that determination. (See Maas Advice Letter, No. A-98-261.)  However, the framework set forth in Siegel is not a litmus test, and ultimately the issue must be decided on a case by case basis. (In re Vonk (1981) 6 FPPC Ops. 1.) 

Under Siegel, to determine the nature of a given entity, four criteria are examined:

1. Whether the impetus for formation of the corporation originated with a governmental agency.

2. Whether it is substantially funded by, or its primary source of funds is, a governmental agency.

3. Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

4. Whether the corporation is treated as a public entity by other statutory provisions.

The Impetus for Formation of the Registry


From a review of your letter and SB 1933 itself, it is clear that the state Legislature is providing the impetus for formation of the Tax Commission to act in coordination with the Governor for the purpose of examining the impact of Internet and other forms of electronic technology on various types of taxes.  This commission is based in part on a recommendation of the Legislative Analyst report recommending a comprehensive review of the sales and use tax and other e-commerce activity.  Therefore, the Tax Commission meets this first criterion.

The Primary Source of Funding for the Registry


You indicate there is no funding appropriated by the Legislature for the Tax Commission's activities.  Rather, any expenses are absorbed by the TTCA.  On balance, then, it appears this element tips in favor of a finding that the entity is a state agency.

The Principal Purpose of the Organization 


As set forth in your letter and SB 1933 itself, the purpose of the Tax Commission is to develop solutions to address problems associated with issues surrounding e-commerce and taxation.  Among these tasks is to study and make recommendations regarding specific elements of the state's system of taxation and the impact of policies on public revenues.  The Tax Commission is to report to the Governor and the Legislature on its findings and make recommendations regarding the entire system of tax policies and collection mechanisms in light of e-commerce.  In this way, although lacking final authority, the Tax Commission is performing the primary governmental purpose of assessing policy on behalf of the legislative and executive branches and making policy advice accordingly.  As such, the Tax Commission will be performing a traditional governmental function.

Treatment of the Registry as a Public Agency


The Tax Commission is established and operated under a scheme of state statutes and under the Revenue and Taxation Code.  The Tax Commission is composed of nine voting members, five of whom are appointed by the Governor and two each appointed by the Senate Rules Committee and Speaker of the Assembly.  Ex officio nonvoting members (or a designee) include the executive officer of the Franchise Tax Board, the chair of the State Board of Equalization, the director of Employment Development, the chair of the Public Utilities Commission, the Director of Finance, the Controller, and others.  You have concluded that the meetings of the Tax Commission are subject to the Bagley-Keene Open Meetings Act.  (Government Code § 11120, et seq.) Your belief is consistent with the public participation provisions of the legislation. (Rev. & Taxation Code § 38065, subd (c).).) Based upon all of these factors, this fourth criterion is met.


In sum, the Tax Commission meets all of the criteria under the Siegel test.  It has all of the hallmarks of a state entity created to accomplish legislatively mandated goals for a public purpose in the prevention of pollution and conservation resources.  Therefore, it is a "state agency" within the meaning of the Act and is required to adopt a conflict of interest code enumerating designated employees unless an exemption applies, as discussed below. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�    Regulation 18249 defines "state agency" only for purposes of the Act's lobbying registration and disclosure provisions, and is not applicable for determining whether an agency must adopt a conflict of interest code, as discussed below.





